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Appendix A:  Liability Order of January 29, 20211 
 

I. INTRODUCTION 

On December 23, 2013, the Vermont Public Utility Commission (“Commission”) issued 

a final order (the “2013 Final Order”) and certificate of public good (“CPG”) in Docket 7970 

authorizing Vermont Gas Systems, Inc. (“Vermont Gas,” the “Company,” or “VGS”) to 

construct a natural gas transmission pipeline from Chittenden County into Addison County, 

Vermont (the “Project”).    

In today’s proposal for decision, I recommend that the Commission:  

(1) conclude that Vermont Gas committed six violations of the terms of the 2013 Final 

Order and CPG by failing to install the pipeline as required by the Commission’s order;2  

(2) conclude that Vermont Gas violated Commission Rule 5.408 by failing to seek 

Commission approval before implementing five substantial changes to the Project; 

(3) direct Vermont Gas to petition for an amendment to the CPG reflecting the five 

unauthorized substantial changes made to the Project in violation of the 2013 Final Order and 

CPG in Docket 7970; and  

 
1 Case Nos. 17-3550-INV and 18-0395-PET, Order of 1/29/21 (the “Liability Order”). 
2 Amended Petition of Vermont Gas Systems, Inc. for a certificate of public good, pursuant to 30 V.S.A. § 248, 

authorizing the construction of the “Addison Natural Gas Pipeline” consisting of  approximately 43 miles of new 
natural gas transmission pipeline in Chittenden and Addison Counties, approximately 5 miles of new distribution 
mainlines in Addison County, together with three new gate stations in Williston, New Haven, and Middlebury, 
Vermont, Docket 7970, Order of 12/23/13 (the “2013 Final Order”). 
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(4) impose on Vermont Gas a civil penalty totaling $150,000 for its violations of the 2013 

Final Order, the CPG, and Commission Rule 5.408. 

Specifically, I recommend that the Commission find that Vermont Gas violated the 2013 

Final Order and CPG by:  

(1) burying the pipeline using the sink-in-the-swamp burial method, which had not been 

discussed or approved in the 2013 Final Order and CPG;3 

(2) failing to achieve the required four-foot depth-of-cover standard at 18 locations in the 

Clay Plains Swamp;4 

(3) failing to conform to its own specifications regarding pipeline burial on the trench 

bottom and installation of trench breakers;5   

(4) failing to comply with the compaction requirements for the pipeline in its construction 

specifications;6  

(5) failing to ensure that staffing for the Project included a Vermont-licensed professional 

engineer who served as the responsible charge engineer for the Project;7 and 

(6) failing to bury the pipeline seven feet below non-jurisdictional streams.8 

Each of these actions by Vermont Gas constituted a separate violation of the 2013 Final 

Order and CPG.  Additionally, each of the first five violations listed above also constitutes a 

violation of Commission Rule 5.408 because each was a substantial change to the Project for 

which Vermont Gas was required, but failed, to obtain advance approval from the Commission. 

Lastly, I recommend that the Commission conclude that Vermont Gas’s failure to bury 

the pipeline seven feet below non-jurisdictional streams was a violation of the 2013 Final Order 

and CPG because it constitutes a material deviation from the Project’s plans for which Vermont 

Gas was required to obtain advance approval from the Commission. 

In making my recommendations, with the exception of several amended and 

supplemental findings set forth below, I rely on and incorporate by reference the findings, 

 
3 See Liability Order at 17-21. 
4 See id. at 21-28. 
5 See id. at 28-31.  
6 See id. at 31-33. 
7 See id. at 33-40. 
8 See id. at 40-42. 
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conclusions, and recommendations that I made in the Liability Order, in which I identified the 

six violations that are the basis for my recommended penalty.9 

The Liability Order is attached to this document and is part of this proposal for 

decision.10  This proposal for decision also addresses direction from the Commission that I 

reopen the record for new evidence regarding the impact of the violations of the 2013 Final 

Order and CPG on the prospective use by Vermont Electric Power Company, Inc. and Vermont 

Transco LLC (together “VELCO”) of their electrical transmission right-of-way in New Haven, 

Vermont.11 

In the 2013 Final Order and CPG, Vermont Gas committed itself to “meet or exceed” 

applicable safety codes, and the Commission based its determination that the pipeline could be 

constructed and operated safely on Vermont Gas meeting or exceeding those codes: 

The evidence shows that the Project will be built to meet or exceed the federal 
Pipeline Safety Code, as well as all applicable safety standards set forth by various 
third-party organizations.  Vermont Gas’s demonstrated commitment to these 
design, construction, operation, and maintenance standards ensure there will be no 
undue adverse impact from the Project on safety or public health.12 
 

Condition 1 of the 2013 CPG required, among other things, that Vermont Gas construct the 

pipeline in accordance with the plans and evidence it submitted and obtain advance approval for 

any material deviation from its approved plans.13 

This proposal for decision documents that while Vermont Gas may have constructed the 

pipeline safely, it did not meet all the promised high standards in its construction of the 41-mile-

long pipeline, particularly in the Clay Plains Swamp in New Haven.  While the pipeline is safe 

 
9 I also recommended in the Liability Order that the Commission find that Vermont Gas did not violate the 2013 

Final Order and CPG for allegedly failing to: (1) install corrosion protection; (2) use proper backfill; (3) meet a 
three-foot depth-of-cover generally and a four-foot depth-of-cover requirement for installing the pipeline in 
residential areas; and (4) implement a quality assurance plan during its construction of the pipeline.  Liability Order 
at 5, 42-53. 

10 See Case Nos. 17-3550-INV and 18-0395-PET, Order of 4/30/21, at 8 (“We will review the full factual record 
of this case and the parties’ arguments about the hearing officer’s proposed findings when the hearing officer 
submits a proposal for decision recommending final action in this case.”). 

11 Id. at 2. 
12 Id. at 92.  See also Liability Order, Finding 14 at 16. 
13 See Docket 7970 CPG, at ¶ 1:  

Construction, operation, and maintenance of the proposed Project shall be in accordance with the 
plans and evidence as submitted in this proceeding. Any material deviation from these plans or a 
substantial change to the Project must be approved by the Board. Failure to obtain advance approval 
from the Board for a material deviation from the approved plans or a substantial change to the 
Project may result in the assessment of a penalty pursuant to 30 V.S.A. §§ 30 and 247. 
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and was adequately installed,14 Vermont Gas had reason to know that it was non-compliant with 

the 2013 Final Order and CPG.  By failing to seek approval for its changes from what was 

approved in the 2013 Final Order and CPG, Vermont Gas not only failed to comply with the 

requirements imposed by those documents, including the heightened safety requirements, and 

Commission Rule 5.408, but Vermont Gas also risked losing the trust of the public.   

As explained in this order and the accompanying Liability Order, I recommend that the 

Commission find that Vermont Gas committed six separate violations of the 2013 Final Order 

and CPG, five of which also constituted violations of Commission Rule 5.408.   

I also recommend that the Commission impose the following fines on Vermont Gas for 

failing to do what was required by the 2013 Final Order and CPG and Rule 5.408 by:  

(1) burying the pipeline using the unapproved sink-in-the-swamp installation method 

($32,500); 

(2) achieving less than the four-foot depth-of-cover standard required in the Clay Plains 

Swamp ($32,500); 

(3) not conforming to its own specifications regarding pipeline burial on the trench 

bottom and installation of trench breakers ($25,000);  

(4) not complying with the compaction requirements for the pipeline in its construction 

specifications ($25,000); and 

(5) not staffing the Project with a Vermont-licensed professional engineer who would 

have served as the responsible charge engineer for the Project ($25,000). 

I recommend that the Commission find that these five failures were also substantial 

changes from the 2013 Final Order and CPG with the potential for significant impact under the 

applicable criteria of Section 248.  I recommend that the Commission, pursuant to Commission 

Rule 5.408, direct Vermont Gas to file a petition within 60 days to amend the CPG issued in 

Docket 7970 to address these substantial changes and the remedial actions Vermont Gas has 

committed to in response to this investigation.   

 
14 See, e.g., Rendall, tr. 9/2/20 at 180 (“The federal standard of three feet meant that the matter of whether or not 

the pipeline was safe and compliant in the Clay Plains was one that was not an issue that required special handling, 
if you will, special attention.  We were confident that we had done the right thing and that the pipeline . . . was 
adequately installed.”). 
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I also recommend that the Commission impose a civil penalty of $10,000 for Vermont 

Gas’s material deviation from the 2013 Final Order and CPG by failing to bury the pipeline 

seven feet below eight non-jurisdictional streams without obtaining Commission approval before 

doing so.  

II. RELEVANT PROCEDURAL HISTORY 

On December 12, 2012, Vermont Gas filed the pipeline petition in Docket 7970. 

On December 23, 2013, the Commission issued the 2013 Final Order and CPG in Docket 

7970 authorizing the construction and operation of the pipeline. 

From September 12 to September 22, 2016, Vermont Gas installed 2,500 feet of pipeline 

in the Clay Plains Swamp in New Haven, Vermont, using a “sink-in-the-swamp” installation 

method.  This installation method was photographed and videotaped by Laurence Shelton.  With 

Kristin Lyons, Nathan and Jane Palmer, and Rachel Smolker, Mr. Shelton is one of the 

intervenors (“Intervenors”) in this proceeding. 

On June 2, 2017, Vermont Gas filed a sixth non-substantial change request in Docket 

7970.  Vermont Gas reported that it had not buried the pipeline to the required depth of four feet 

at 18 locations along the 2,500-foot length of the pipeline in the VELCO right-of-way in the 

Clay Plains Swamp in New Haven.  Vermont Gas asserted that this was a “minor” and “non-

substantial” change that would not have a significant impact under the Section 248 criteria and 

therefore would not require an amendment to the CPG issued in Docket 7970. 

On July 14, 2017, rather than issuing the requested non-substantial change determination, 

the Commission opened Case No. 17-3550-INV, an investigation to determine whether Vermont 

Gas violated the 2013 Final Order, CPG, and a memorandum of understanding with VELCO 

(“VELCO MOU”) by burying the pipeline at less than four feet at 18 locations in the VELCO 

right-of-way in New Haven, Vermont.15  The Commission also required the Company to certify 

that the remainder of the pipeline was buried at the depth required by the 2013 Final Order.   

 
15 In the VELCO MOU, Vermont Gas agreed that it “will design the Project in VELCO’s [right-of-way] and 

access roads into VELCO’s [right-of-way] to meet an HS-20+15% standard, which VGS plans to meet by using 
Class 3 pipe interred at a depth of 4 feet.”  VELCO MOU at 3. The Commission adopted the VELCO MOU as part 
of the 2013 Final Order, making compliance with its terms a requirement of Vermont Gas’s CPG.  2013 Final Order 
at 11. 
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On August 11, 2017, Vermont Gas filed data certifying the burial depth of the entire 

pipeline.  Along with addressing the burial depths of the entire pipeline, these data confirmed 

that the pipeline was buried at depths of less than four feet at the 18 locations in the Clay Plains 

Swamp, including locations with burial depths between 3.0 and 3.8 feet.16  Vermont Gas also 

filed a root-cause analysis of the event describing how it believed the incident occurred. 

On November 21, 2017, I held a public hearing. 

On January 3, 2018, I indefinitely suspended the schedule in Case No. 17-3550-INV until 

the Commission hired an independent third-party expert to verify Vermont Gas’s burial-depth 

self-certification. 

On February 16, 2018, the Vermont Department of Public Service (“Department”) filed 

against Vermont Gas a Notice of Probable Violation (“NOPV”) of 49 C.F.R. § 192.303, which 

resulted in the Commission opening Case No. 18-0395-PET.    

On March 27, 2018, Vermont Gas and the Department filed a stipulation proposing a 

resolution of the NOPV in Case No. 18-0395-PET through the payment of a $25,000 civil 

penalty and implementation of several remedial actions.  

On April 4, 2018, the Commission issued an indefinite stay of Case No. 18-0395-PET so 

that the alleged violation could also be investigated by the third-party expert to be hired to 

investigate the allegations in Case No. 17-3550-INV.   

On January 7, 2019, the Commission contracted with RCP Inc. of Houston, Texas, for 

William R. Byrd to serve as the independent investigator in this proceeding.  Mr. Byrd was 

contracted to review Vermont Gas’s self-certification of the pipeline burial depth, and the 

construction, performance, and safety of the Addison natural gas pipeline, including the 

allegations contained in the NOPV issued in Case No. 18-0395-PET. 

On January 10, 2019, I broadened the scope of Mr. Byrd’s review to include whether the 

Company used construction plans that were signed by a Vermont-licensed engineer.   

On January 8, 2020, Mr. Byrd filed a final version of his report (the “Byrd Report”).  

Along with other conclusions and recommendations, Mr. Byrd concluded that Vermont Gas’s 

self-certification of the pipeline’s burial depths, including the less-than-four-foot burial depths in 

the Clay Plains Swamp, was accurate.17 

 
16 Exh. VGS-SJA-2 at 11. 
17 Byrd Report at 61. 
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The parties then engaged in discovery, including depositions of Vermont Gas personnel 

and Company-contracted personnel, and filed additional prefiled testimony and exhibits through 

August 2020.   

From September 1, 2020, through September 3, 2020, I held an evidentiary hearing.  

Along with hearing testimony from various witnesses and admitting evidence, I granted a motion 

from Vermont Gas and took administrative notice of the evidence in Docket 7970 and the filings 

in Case No. 18-0395-PET as evidence in this joint proceeding. 

On October 2, 2020, the Intervenors and Vermont Gas each filed proposed findings of 

fact and conclusions of law, and the Department filed a post-hearing brief.  

On October 16, 2020, the parties filed reply briefs.  

On January 29, 2021, I issued the Liability Order, in which I stated that: 

This Order is not a final judgment. It is an interim ruling on a question of law that 
was necessary to advance this case to its conclusion. In this Order I determine that 
Vermont Gas Systems, Inc. violated the final order and certificate of public good 
issued in Docket 7970, which authorized the construction of the Addison natural 
gas pipeline. This Order is a product of the first part of the bifurcated process 
previously set out for the parties in this case. This order is not a proposal for 
decision.  This Order is also not a final judgment, and the parties may request that 
I reconsider my conclusions or that the Vermont Public Utility Commission 
(“Commission”) conduct an interlocutory review of this Order.18 
  
On February 26, 2021, Vermont Gas filed a motion for interlocutory review of the 

Liability Order by the Commission. 

On March 12, 2021, VELCO filed a motion to intervene so that it could address certain 

findings in the Liability Order.  Specifically, VELCO sought to address potential safety issues 

and restrictions in future uses of the VELCO right-of-way that were raised in the Liability Order. 

On April 30, 2021, the Commission issued an order denying Vermont Gas’s motion for 

interlocutory review of the Liability Order and directed me to reopen the evidentiary record to 

address VELCO’s right-of-way concerns as well as facts underlying the penalty criteria in 30 

V.S.A. § 30 (the “penalty phase”). 

 
18 Case Nos. 17-3550-INV and 18-0395-PET, Order of 1/29/21, at 1 (citations omitted).  The Liability Order is 

updated in part below and is incorporated by reference into this proposal for decision.  The Liability Order is also 
attached as Appendix A to this proposal for decision.   
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On December 8, 2021, I conducted an evidentiary hearing into the penalty criteria and the 

question of whether VELCO would be limited in its future use of its right-of-way in New Haven 

as a result of Vermont Gas’s failure to achieve the required burial depth in the Clay Plains 

Swamp.  This proposal for decision not only incorporates the Liability Order, but it also amends 

specific recommended findings and conclusions made in the Liability Order based on the new 

evidence presented in the penalty phase of this proceeding. 

On January 10, 2022, Vermont Gas and VELCO each filed proposed findings of fact and 

post-hearing memoranda.  The Department also filed proposed findings and a penalty 

recommendation.   

On January 11, 2022, the Intervenors filed proposed findings of fact and a post-hearing 

memorandum. 

On February 16, 2022, Vermont Gas, VELCO, and the Department each filed reply 

briefs.  The Intervenors filed a reply brief on February 17, 2022.  

On February 24, 2022, Vermont Gas filed a motion requesting that it be allowed to file a 

sur-reply to the Intervenors’ February 17, 2022, reply brief.   

 On March 8, 2022, the Intervenors filed a response opposing the Vermont Gas motion for 

a sur-reply.   

On March 24, 2022, I issued an order denying Vermont Gas’s motion for sur-reply and 

directed the parties to file briefs responding to the Intervenors’ new allegation that Vermont Gas 

was in continuous violation of 29 C.F.R. § 192.327 for constructing the pipeline in the Clay 

Plains Swamp in New Haven, Vermont, at less than 30 inches. 

On April 15, 2022, the parties filed briefs on the Intervenors’ new allegation. 

On April 29, 2022, the parties filed reply briefs on the Intervenors’ new allegation. 

No additional comments have been filed. 

III. POSITIONS OF THE PARTIES AND ANALYSIS OF CERTAIN ISSUES 

A. Vermont Gas 

Vermont Gas asserts that the investigation comprehensively addressed all the facts and 

that the experts who have provided evidence “all agree: the changes to the Project did not 
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amount to substantial changes and therefore VGS did not violate its CPG.”19  It is Vermont 

Gas’s position that civil penalties are inappropriate and that, should the Commission nonetheless 

require an amendment of the CPG, it should be done as part of this proceeding:  

The factual, data-driven evidence in this case demonstrates that the [pipeline] was 
carefully constructed with strong safety and integrity measures.  Every test, 
inspection, and review of the [pipeline] construction has confirmed its integrity and 
safety.  The 2018 In-Line Inspection — the most sophisticated pipeline integrity 
tool available — verified the integrity of the [pipeline].  VGS’s continuous 
inspection of the [pipeline] since its construction demonstrates its operational 
integrity — proven through aerial and on-the-ground patrols; SCADA monitoring 
24 hours a day, seven days a week; repeated testing and monitoring of the 
Alternating Current mitigation system; and multiple surveys testing the cathodic 
protection system.20 
 
Specifically, Vermont Gas argues that: 

(1) The Commission approved the sink-in-the-swamp technique as a form of open-cut 

trenching. 

(2) The pipeline as installed in the New Haven Clay Plains Swamp does not have the 

potential for a significant impact on any Section 248 criteria because the burial depth meets the 

required loading standard. 

(3) Despite its stipulation in Case 18-0395-PET agreeing to a penalty for failing to 

properly use trench breakers, its failure to install trench breakers did not deviate from written 

specifications or have any potential for a significant impact on any Section 248 criteria. 

(4) Compaction testing was accomplished after the fact, and there is no evidence that the 

failure to test compaction as the pipeline was laid had any potential impact on any Section 248 

criteria.  

(5) Vermont Gas had a responsible charge engineer and a licensed design engineer.  Any 

technical non-compliance did not create a potential for significant impact on any Section 248 

criteria. 

 
19 Post-Hearing Brief and Memorandum of Fact and Law in Support of VGS’s Proposed Findings of Fact, 

1/11/22, at 1. 
20 Id. at 2.  SCADA (supervisory control and data acquisition) is a category of software applications for 

controlling industrial processes that gathers data in real time from remote locations in order to control equipment 
and conditions.  
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(6) The deviation from the seven-foot burial depth at non-jurisdictional streams was not a 

material deviation from the CPG requirement because the lesser burial depth of five feet is 

immaterial. 

The Liability Order addresses Vermont Gas’s specific arguments.  Vermont Gas requests 

that I reconsider all the findings and conclusions in the Liability Order and “give greater weight 

to the professional judgment of pipeline experts, especially where the issues require 

interpretation of specialized pipeline construction plans.”21  It is Vermont Gas’s position that 

“[t]he changes to the [pipeline] were not substantial changes because they did not have any 

potential for a significant impact on the Section 248 criteria.  VGS stands by its confidence in the 

safety and integrity of the [pipeline].”22 

Vermont Gas disagrees with the Intervenors’ proposed remedies and the Department’s 

$100,000 civil penalty recommendation. 

Having reconsidered all the findings in the Liability Order, I stand by my previous 

recommended findings and conclusions, with the exception of amendments to findings 44 and 52 

and the conclusions that flow from those findings based on the new evidence provided by 

VELCO during the penalty phase.  I am not persuaded by the opinions of the experts who, while 

they are knowledgeable about pipeline construction plans and interpreting the federal Pipeline 

and Hazardous Materials Safety Administration (“PHMSA”) regulations, have limited familiarity 

with Vermont utility law.  I stand by my recommended findings that there were substantial 

changes with a potential for significant impact under the Section 248 criteria.  At the time 

Vermont Gas made the five substantial changes, the actual impacts that would result from those 

changes were unknown, but the potential for significant impacts under the Section 248 criteria 

existed.23 

I do agree with Vermont Gas that the pipeline is safe and was adequately installed.  

However, coming to that conclusion took years of investigation and further engineering studies.  

While this conclusion is supported by the evidence addressed in the Liability Order and the 

revised findings below, the fact that it required a years-long investigation to reach it supports my 

 
21 Id. at 39. 
22 Id. 
23 See Liability Order at 11 (“Rule 5.408 requires a developer to obtain approval in advance for changes to a 

previously approved project when those changes have the potential for significant impacts under the applicable 
Section 248 criteria.”). 
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conclusion that the unauthorized Project changes had the potential for significant impact under 

several of the substantive criteria of Section 248 at the time they were made.   

Additionally, Vermont Gas has failed to fully address the fact that it promised more than 

a “safe and adequate” pipeline.  In Docket 7970, Vermont Gas committed to “meet or exceed” 

applicable industry standards.  Vermont Gas did not deliver that extra margin of safety, which 

included an additional foot of burial depth in the VELCO right-of-way in the Clay Plains 

Swamp, which was important in convincing the Commission to approve the pipeline.24   

Further, while the experts agreed that the pipeline is safe and meets industry standards,25 

they also agreed that it does not exceed those standards.  Vermont Gas is correct that this 

investigation has not shown that the pipeline should be shut down and reconstructed in the Clay 

Plains Swamp.  That does not, however, change my conclusion that, in the face of difficulties 

experienced when installing the pipeline that required a change to the Project from what was 

approved in the 2013 Final Order and CPG, Vermont Gas sacrificed approximately a foot of 

burial depth — the extra margin of safety it committed to when seeking the Commission’s 

approval of the pipeline.   

Vermont Gas failed to seek timely Commission approval of this and other changes 

despite their potential for significant impacts under the Section 248 criteria.  The fact that 

Vermont Gas thought the changes would be safe enough, and that VELCO now agrees, does not 

alter the fact that Vermont Gas failed to seek the required Commission approval of the changes 

before making them.  In fact, Vermont Gas never even informed the Commission of the changes 

until after the pipeline was “gassed up” on April 12, 2017.  Nor did Vermont Gas inform the 

Commission that the impact of the changes under the Section 248 criteria was uncertain and 

potentially significant at the time the pipeline was installed.  I therefore recommend that the 

Commission conclude that while Vermont Gas constructed the pipeline safely and adequately, it 

still violated the 2013 Final Order and CPG and Commission Rule 5.408 by failing to inform the 

 
24 2013 Final Order, Finding 62e (“The pipe will be covered by at least 36 inches of soil.  The pipeline will have 

four feet of cover in agricultural areas and within the VELCO [right-of-way], generally five feet of cover at road 
crossings, and seven feet of cover at open cut streams.”) 

25 See, e.g., Byrd Report at 11 (“Most of the non-compliance issues alleged by the [Department] inspectors and 
the intervenors concerning [the pipeline] are related to non-compliance with a specification or plan developed by 
VGS or its contractors – not non-compliance with a direct rule requirement.”); see also id. at 16 (“VGS committed 
to meeting or exceeding the regulatory requirements of more than 99% of all gas transmission pipelines in the US.  
Less than 1% of the gas pipeline mileage has more restrictive requirements than [the pipeline] was built to.”); id. at 
73 (“I believe the [pipeline] is safe.”). 
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Commission about the changes to the Project until months after the pipeline was sunk in the 

swamp and gassed up. 

Along with challenging the Liability Order’s conclusions regarding the use of the sink-in-

the-swamp method and the failure to achieve the required burial depth in the Clay Plains Swamp, 

Vermont Gas also challenged my conclusions regarding trench breakers, compaction, the charge 

engineer requirement, and the failure to achieve the seven-foot burial depth below non-

jurisdictional streams.  Vermont Gas’s arguments against these conclusions are stated and 

responded to in the Liability Order.26  After reconsidering my previous conclusions regarding 

these violations, I remain unpersuaded by Vermont Gas’s continued arguments.  I recommend 

that the Commission conclude that these violations occurred and should be penalized as 

discussed below. 

B. The Intervenors 

The Intervenors agree with the Liability Order’s conclusions that Vermont Gas 

committed six violations of the 2013 Final Order and CPG.   The Intervenors assert that the new 

evidence presented in the penalty phase should lead to revised findings related to the burial 

method used and loading standard achieved in the Clay Plains Swamp.  However, the Intervenors 

contend that burial on the trench bottom, the failure to use trench breakers where required, and 

the burial depth under non-jurisdictional streams are not subject to reconsideration.  The 

Intervenors defer to the Department regarding civil penalty amounts and request that the 

Commission order Vermont Gas to file a petition to amend the Docket 7970 CPG to reflect the 

substantial changes made to the pipeline in the Clay Plains Swamp in New Haven. 

The Intervenors request that “the Commission issue an order compelling VGS, within 60 

days, to submit an application for amendments to its CPG with respect to each of the six 

substantial changes.”27  While I find only five of six changes to be substantial, I agree and 

recommend that the Commission direct Vermont Gas to petition for amendments to the CPG 

 
26 See Liability Order at 20-21, 24-28, 30-31, 32-33, 37-40, and 41-42. 
27 Intervenors’ Proposed Findings of Fact and Conclusions of Law Re: Load Bearing in VELCO Right-of-Way 

and Remedies, 1/11/22 at 19.  The Intervenors expand the Liability Order’s conclusion that there were five 
substantial changes into six by splitting the Case No. 18-0395-PET trench breaker NOPV violation into two separate 
violations.  
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issued in Docket 7970 for the five substantial changes it made to the Project, as required by 

Commission Rule 5.408.28 

Further, the Intervenors raise three additional issues that they ask the Commission to 

address.29  First, the Intervenors request that the Commission order Vermont Gas either to obtain 

temporary authority to operate the pipeline under Section 248(k) or show cause why the pipeline 

should continue to operate without an amended CPG.  Second, the Intervenors request that 

Vermont Gas be required to show cause why it should not be placed on regulatory probation.  

And finally, the Intervenors allege that Vermont Gas violated 49 C.F.R.§ 192.317 and 49 C.F.R. 

§ 192.327.   These issues are addressed separately below. 

C. VELCO 

VELCO contends that its testimony and exhibits establish that the pipeline complies with 

the HS-20+15% loading standard in the VELCO right-of-way in New Haven, as required by the 

VELCO MOU and the 2013 Final Order and CPG.   

VELCO states further that the location of the pipeline on the west side of the affected 

portion of the VELCO right-of-way does not limit the proposed future use of the eastern side of 

the VELCO right-of-way for an additional transmission line. 

D. The Department 

In response to Vermont Gas’s request for reconsideration, the Department reviewed the 

Liability Order.30  The Department’s position on reconsideration may be summarized as follows: 

(1) Vermont Gas’s failure to meet the four-foot depth-of-cover requirement in the Clay 

Plains Swamp is a material deviation from the approved plans for construction of the pipeline.  

However, the Department contends that the change was not a substantial change because it did 

not have the potential for significant impact under the Section 248 criteria because Vermont Gas 

 
285.408 Amendments to Projects Approved under Section 248:  

An amendment to a certificate of public good for construction of generation or transmission 
facilities, issued under 30 V.S.A. § 248, shall be required for a substantial change in the approved 
proposal. For the purpose of this subsection, a substantial change is a change in the approved 
proposal that has the potential for significant impact with respect to any of the criteria of Section 
248(b) or on the general good of the state under Section 248(a).   

See also Liability Order at 10-12. 
29 These items are addressed below independent of the penalty analysis for the violations discussed in this order 

and the Liability Order. 
30 Department’s Reply Brief of 2/16/22 at 3. 
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relied on the 2016 MM Study.31  The 2016 MM Study was provided to Vermont Gas in May of 

2016, before work began in the Clay Plains Swamp, and recommended a four-foot burial depth 

but also concluded that a three-foot depth of cover would satisfy the desired HS-20+15% loading 

standard.   

(2) The burial method used within the Clay Plains Swamp is consistent with the 2013 

Final Order.  The Department disagrees with the Liability Order’s conclusion that the sink-in-

the-swamp installation method was not approved.  It argues that the 2013 Final Order approved 

variations of the open-cut trench installation, like sink-in-the-swamp, to meet local conditions.32  

(3) Vermont Gas’s failure to obtain a signature and seal of a licensed Vermont engineer 

on its construction plans before construction was a violation of the 2013 Final Order but did not 

present the potential for a significant impact because Vermont Gas’s engineering contractor 

ensured that “the [pipeline] was developed with comprehensive and technically sound design, 

construction, and quality assurance.”33  

(4) Vermont Gas’s failure to meet the non-jurisdictional stream burial depth was a 

material deviation.  

(5) Vermont Gas’s failure to test compaction along the pipeline was both a material 

deviation and a substantial change.  

The Department’s conclusions on reconsideration of the first three issues differ from my 

conclusions and recommendations.  These differences were not previously addressed in the 

Liability Order and are discussed below. 

First, the Department asserts that the 2016 MM Study was a sufficient basis for Vermont 

Gas to justify a burial depth of less than four feet in the Clay Plains Swamp.  While the study did 

conclude that a lesser burial depth would achieve the desired loading standard, the 2016 MM 

Study also recommended the four-foot burial depth as an additional safety measure.  Further, at 

the time Vermont Gas sunk the pipeline in the swamp, it was uncertain as to the potential impact 

 
31 Attachment 48 to the Byrd Report.  On May 25, 2016, Mott McDonald, LLC provided Vermont Gas with an 

engineering study, the 2016 MM Study, addressing the burial depth required for the pipeline to achieve the HS-
20+15% loading standard required by VELCO (the “2016 MM Study”).    

32 Department’s Post-Evidentiary Hearing Reply Brief, 2/16/22, at 9.  The Department cites the Byrd Report, 
which concludes at 57 — citing the 2013 Final Order at Finding 62 — that “project plans and specifications gave the 
[construction management team] the authority and responsibility to address site-specific conditions, and they acted 
appropriately when addressing the conditions in the Clay Plains Swamp,” and further stated that the burial method 
used “was entirely consistent with the project plans and specifications and the CPG.” 

33 Id. at 11 (citing the Byrd Report at 37). 
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and sought VELCO’s — not the Commission’s — approval of the reduced burial depth.  And, 

when VELCO was made a party to this proceeding, VELCO did not simply rely on the 2016 

MM Study but sought additional engineering reviews as a basis for its ultimate conclusion that 

the reduced burial depth did not impact its ability to use the right-of-way in the Clay Plains 

Swamp.  I therefore recommend that the Commission conclude that, at the time Vermont Gas 

sunk the pipeline in the swamp, there was a potential for the reduced burial depth to have a 

significant impact on the use of VELCO’s right-of-way, and that deviating from the four-foot 

standard was therefore a substantial change in violation of the 2013 Final Order and CPG and 

Commission Rule 5.408. 

Second, I disagree with the Department’s conclusion that the sink-in-the-swamp burial 

method was just another form of the open-cut trench burial method that was approved in the 

2013 Final Order.34  Even if the Department is correct that sink-in-the-swamp can be considered 

a type of open-trench burial, the detailed techniques that Vermont Gas described for use in 

installing the pipeline did not include the methods used in the Clay Plains Swamp.  In short, that 

specific technique was never presented, reviewed, or approved by the Commission.  I 

recommend that the Commission conclude that it did not authorize sinking the pipeline in the 

swamp, but instead approved the detailed trenching and pipeline placement method described by 

Vermont Gas in its testimony in Docket 7970.   

Third, I disagree with the Department’s conclusion regarding the requirement for a 

Vermont-licensed engineer.  The Department asserts that failing to observe the Vermont 

licensing requirement did not mean that the pipeline was not adequately engineered.  It is my 

conclusion that the licensing requirement is more than a paper-work shortfall.  As a public health 

and safety measure, the 2013 Final Order required that the Project be designed and constructed to 

meet all applicable state law requirements.35  The state licensing requirement was meant to 

ensure that a qualified licensed engineer would be responsible for the planning and construction 

of the pipeline.36  The licensing requirement creates greater certainty that a responsible charge 

 
34 2013 Final Order at Finding 62d (“In the elements of the Project that do not involve horizontal directional 

drilling, a trenching process will be used.  For the Transmission Mainline, a four to five-foot wide trench will be 
excavated to a depth of approximately five feet, and soil from the trench will be stockpiled adjacent to the trench 
within the construction corridor.”) 

35 2013 Final Order at Finding 259 (“The Project has been designed and will be constructed and operated to meet 
or exceed all applicable state and federal codes and standards.)” 

36 See 26 V.S.A. §§ 1162, 1162, 1188, and 1191; see also Liability Order, Findings 80-83. 
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engineer oversees and approves the decisions made in the field before the work is done.  While 

the engineers used by Vermont Gas did ensure that the pipeline was adequately constructed and 

is safe, the use of a Vermont-licensed engineer may have ensured that the various contractor 

oversight shortfalls, including sinking the pipeline in the swamp to a depth less than that required 

by the 2013 Final Order and CPG, would not have occurred.     

In Docket 7970, Vermont Gas provided testimony that a licensed professional engineer 

was part of the team designing and constructing the Project.37  As addressed in the Liability 

Order, Vermont law governing the practice of professional engineering requires that a Vermont-

licensed professional engineer supervise and take responsibility for the overall design of a 

potentially hazardous project such as a gas transmission pipeline.  That engineer is known as the 

responsible charge engineer.  That person is supposed to affix his or her signature or seal upon 

all plans used for construction and review any proposed changes made to those plans.38  In this 

case, a Vermont-licensed professional engineer did not sign and seal the construction plans 

before construction or oversee their use as the responsible charge engineer.39  I recommend that 

the Commission conclude that the 2013 Final Order required Vermont Gas to observe the 

existing Vermont professional engineer licensing standard, and that the Company’s failure to do 

so was a violation of that order. 

Although this case is very different from the 2018 tragedy in Merrimack Valley, 

Massachusetts, where a series of gas pipeline explosions resulted in one death, dozens of 

injuries, and significant property damage, that tragedy highlights the importance of Vermont’s 

law requiring that a Vermont-licensed professional engineer stamp pipeline plans.  In its 2018 

investigation of the incident, the National Transportation Safety Board (“NTSB”) recommended 

that all states require plans stamped by licensed professional engineers before construction of gas 

pipelines.  Vermont Gas has acknowledged this recommendation and has considered adopting it 

“where appropriate, on a prospective basis.”40  However, the requirement existed in Vermont law 

before the Merrimack Valley incident and the resulting NTSB recommendation, and Vermont 

Gas’s failure to comply with it was a violation of the 2013 Final Order’s requirement that the 

 
37 Liability Order Finding 79 (citing Docket 7970 Tr. 9/17/13 at 63-64 (Heintz)). 
38 Id. at Finding 80.  
39 Id. at Finding 94. 
40 Vermont Gas Proposed Findings of Fact, filed 10/2/20, at 40. 
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pipeline be constructed in compliance with applicable codes and standards.  I recommend that 

the Commission conclude that the failure to observe this standard was a change to the 2013 Final 

Order with a potentially significant impact on public safety under Section 248(b)(5).  

The Department also made specific recommendations as to changes that should be made 

to findings in the Liability Order based on the new evidence from VELCO admitted in the 

second evidentiary hearing.  I have followed those recommendations.  

The Department provided comments regarding the applicability of the penalty criteria in 

30 V.S.A § 30, reflected in the discussion below, and recommended that an overall civil penalty 

of $100,000 be issued by the Commission. 

IV. ADDITIONAL RELIEF REQUESTED  

A. Necessary Amendments to the Certificate of Public Good 

Commission Rule 5.408 requires the amendment of a project’s CPG to reflect substantial 

changes.  The Department and Vermont Gas both request that the Commission amend the CPG 

as part of this proceeding for judicial efficiency as they assert was done in the Otter Creek 

case.41  However, they have not proposed specific language for any amendments.  Additionally, 

in Otter Creek, the hearing officer in his proposal for decision recommended CPG amendments 

for “proposed activities that have yet to take place” that were brought to the Commission’s 

attention in a timely request for a non-substantial change determination.42  That was not what 

happened here.  Otter Creek does not support the position of Vermont Gas and the Department 

because in this case the substantial changes at issue were completed months before Vermont Gas 

filed its request for a non-substantial change determination.  Additionally, the substantial 

changes undertaken by Vermont Gas go beyond the matters covered by its request for a non-

substantial change determination.     

The scope of the substantial changes in this case would not be effectively addressed by 

simply authorizing the reduction in burial depth in the Clay Plains Swamp from four feet to three 

feet.  Vermont Gas also used the unapproved sink-in-the-swamp installation method rather than 

 
41 Petition of Otter Creek Solar LLC Requesting Non-Substantial Change Determinations or in the Alternative 

Amends. to the Certificates of Pub. Good Issued to the Otter Creek 1 & Otter Creek 2 Solar Projects in Rutland, 
Vermont in Case Nos. 8797 & 8798, Case No. 19-3031-PET, Order of 3/19/20, at 10. 

42 Id. at 12.  Also, ultimately the CPG amendments proposed in the Otter Creek proposal for decision were 
“rendered unnecessary” because the Petitioner withdrew the proposed changes.  Id. at 30. 
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the open-cut trenching technique briefed to the Commission and reflected in the 2013 Final 

Order.  Along with initial Vermont Gas survey evidence showing that the burial depth achieved 

was less than four feet at 18 locations in the Clay Plains Swamp, Mr. Byrd’s later survey in the 

Clay Plains Swamp showed that the pipeline was buried at less than three feet over a 260-foot 

span of the pipeline, including burial depths as low as 30 inches.43    

Other substantial changes also need to be documented by amending the CPG issued in 

Docket 7970.  These include the changes from the trench-breaker requirements discovered by the 

Department and addressed by the stipulation in Case No. 18-0395-PET.  This investigation has 

also shown that compaction testing was not accomplished during installation of the pipeline and 

that staffing for the Project did not include a Vermont-licensed professional engineer to serve as 

the responsible charge engineer for the Project, even though both of those were required by the 

2013 Final Order.    

Further, during the course of this investigation, Vermont Gas committed to a variety of 

additional safety measures in response to: (1) the Byrd Report, (2) the Department’s Notice of 

Probable Violation in Case No. 18-0395-PET, and (3) Vermont Gas’s April 25, 2017, agreement 

with VELCO regarding the Clay Plains Swamp.  These measures serve to mitigate the impacts of 

the violations of the burial-depth requirement, trench-breaker specifications, and compaction 

specifications.  I recommend that the Commission direct Vermont Gas to include these measures 

in its petition to amend the CPG. 

I find this case to be more akin to the Kirchheimer Drive case, in which a public 

complaint led to an investigation that determined a solar project was not built in the location 

approved in the final order and CPG.44  Substantial changes were discovered, and the developer 

was required to petition for amendments to document those changes to retain its CPG.45  In 

Kirchheimer Drive, an extensive record had been developed over five years and three cases, all 

of which was made available to the parties as evidence in the amendment proceeding. 

 
43 Liability Order, Finding 56. 
44 Petition of Kirchheimer Drive Community Solar, LLC, for an amendment to certificate of public good #NMP-

7438, pursuant to PUC Rule 5.100, certifying that the project continues to be in the public good, Case No. 18-2690-
NMP, Order of 12/17/20. 

45 Investigation pursuant to 30 V.S.A. §§ 30 and 209 and Public Utility Commission Rule 5.110(C) into alleged 
lack of adequate notice and violations of certificate of public good #NMP-7438 concerning the construction of a 
group net-metered solar electric generation facility in Guilford, Vermont, Docket 8843, Order of 3/27/18 at 30 (“If 
Soveren wishes to retain its CPG, it must petition for an amendment and show that the as-built Project remains in the 
public good.”). 
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I therefore agree with the Intervenors and disagree with the Department and Vermont Gas 

and recommend that the Commission direct Vermont Gas to file a petition for amendments to the 

CPG issued in Docket 7970 within 60 days of when the Commission issues the final order in this 

proceeding.  The Commission should make the existing record from this proceeding and Docket 

7970 available to the parties as evidence in the Vermont Gas amendment petition proceeding. 

B. Temporary Authority to Operate 

The Intervenors argue that “[b]ecause there has been a substantial change from the 

project that was permitted, the pipeline as constructed lacks a CPG.”46  I am not persuaded and 

recommend the Commission follow its precedent in Kirchheimer Drive, where the Commission 

directed the CPG Holder to petition for an amendment reflecting the project as built.47 

Though it does not achieve the extra margin of safety called for in the 2013 Final Order, 

the pipeline meets minimum federal standards, is safe, and was adequately constructed.  While 

an amended CPG is needed to reflect the substantial changes already made by Vermont Gas and 

the remedial measures recommended by the experts, none of the substantial change 

determinations calls for reconstruction of any elements of the pipeline.   

The Intervenors assert that “if there is a substantial or material change from the approved 

version of the construction, operation or maintenance, the CPG remains in effect only for the 

approved version — the CPG is still valid for the originally approved design or use.”48  The 

Intervenors contend that “VGS has the ability to continue to operate the [pipeline] without an 

amended CPG — but it has to ask the Commission for permission to do so.”49  

The Intervenors argue that there is good cause to require Vermont Gas to seek the 

Commission’s authorization to operate the pipeline under the emergency authority available in 

30 V.S.A. Section 248(k) until the matter is fully reviewed and CPG amendments are issued.  I 

do not agree.  This investigation has found that the pipeline was adequately constructed and is 

safe.  And, while the investigation also documents several shortfalls in the pipeline’s 

construction, there is no emergency prompting the use of Section 248(k).  I am unpersuaded by 

 
46 Intervenors’ Proposed Findings of Fact and Conclusions of Law Re: Load Bearing in VELCO Right-of-Way 

and Remedies, 1/11/22 at 21.    
47 Docket 8843, Order of 3/27/18 at 30. 
48 Intervenors’ Proposed Findings of Fact and Conclusions of Law Re: Load Bearing in VELCO Right-of-Way 

and Remedies, 1/11/22 at 21. 
49 Id. at 22. 
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the Intervenors’ argument and recommend that the Commission act consistent with its precedent 

and give much the same direction it did in Kirchheimer Drive.50  

I recommend that the Commission not require Vermont Gas to seek the Commission’s 

authorization to operate the pipeline under the emergency authority available in 30 V.S.A. 

Section 248(k), but that the Commission instead direct Vermont Gas to petition for amendments 

to its CPG reflecting the Project as built.  Those amendments should also reference the findings 

in this proceeding and create new conditions reflecting Vermont Gas’s compliance with the 

additional safety measures agreed to by Vermont Gas. 

C. Regulatory Probation 

The Intervenors, citing to Citizens Utilities,51 request that the Commission issue an order 

for Vermont Gas to show cause why it should not be placed on regulatory probation.  The 

Intervenors argue that: 

As in Citizens, . . . an unacceptable pattern has emerged of disrespect for the 
Commission’s authority and for the company’s duties as a regulated entity.  As in 
Citizens, the public needs to be better protected than just imposing another fine or 
other financial penalty.  Probationary supervision is needed.52 
 
The Intervenors contend that the results of this investigation highlight the degree to 

which Vermont Gas has failed to meet its responsibilities as a public utility.  During any 

probationary period, the Intervenors recommend that Vermont Gas be required to disclose “all 

lines of decision-making responsibility within the company” and be subject to “strict annual 

review and reporting by the company, under oath, to the Department and the Commission of the 

permits needed for all aspects of every planned capital expenditure.”53 

The Department disagrees and argues that regulatory probation “is overly prescriptive 

and wholly inappropriate in this context.”54  The Department observes that “Vermont Gas has 

 
50 Kirchheimer Drive was a net-metering case, and the amendment process was guided by net-metering 

amendment rules in Commission Rule 5.100.  That is not the case here.  Here, Vermont Gas should be directed to 
use the existing evidence to petition for an amendment to the CPG reflecting the as-built changes to the Project 
pursuant to Commission Rule 5.408, without filing a new petition for the entire project as required by the net-
metering rules.  

51 Investigation into Citizens Utilities Company re: alleged investment in facilities without proper regulatory 
approval, and omission of least-cost analysis of such investments, Dockets 5841 and 5859, Order of 6/16/97. 

52 Intervenors’ Proposed Findings of Fact and Conclusions of Law Re: Load Bearing in VELCO Right-of-Way 
and Remedies, 1/11/22 at 22.     

53 Id. at 22-23. 
54 Department’s Post-Evidentiary Hearing Reply Brief, 2/16/22, at 16.  
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had a history of non-compliance related to its construction of the [pipeline],” but that “such 

violations are incomparable to the level of regulatory misconduct present in In re Citizens 

Utilities Co.”55  According to the Department: 

As the record demonstrates, Vermont Gas’s failures presented minimal harm to the 
Section 248(b) criteria, including public health and safety and system stability and 
reliability.  The Department asserts that requiring Vermont Gas to implement those 
remedial measures and assessing an appropriate civil penalty sufficiently addresses 
the violations found in this case.56 
 
After taking evidence in ten hearings over the course of two years in Citizens Utilities, 

the Commission found that Citizens’ management was seriously flawed and based on a long and 

persistent record of misconduct and mismanagement that failed to promote the general good of 

the State of Vermont.57  The Commission also concluded that, as a result, Citizens’ rates were 

excessive and ordered an immediate rate reduction of 16.35% with credits to ratepayers 

retroactive to the beginning of its investigation.58 

This investigation has shown that Vermont Gas’s management of the Project failed to 

meet the standard required of a public utility.  Among other things, Vermont Gas filed an 

untimely non-substantial change determination request and failed to use a licensed Vermont 

engineer to oversee the Project’s plans and construction.  My conclusion is that these are more 

than administrative shortfalls.  Vermont Gas repeatedly exhibited an unacceptable lack of due 

diligence in overseeing its subcontractors in the construction of the pipeline.  These shortfalls are 

serious.  However, these shortfalls do not rise to the level of the endemic and ongoing 

misconduct documented in the Citizens’ Utilities case.  Therefore, I recommend that the 

Commission address these shortfalls in Vermont Gas’s management practices by formalizing 

Vermont Gas’s commitment to the remedial measures recommended by Mr. Byrd and issuing an 

appropriate civil penalty. 

D. The PHMSA Standards in 49 C.F.R. § 192.317 and § 192.327 

On January 11, 2022, the Intervenors filed a post-hearing brief that introduced a new 

allegation to those already being investigated in this case.  Citing 49 C.F.R. § 192.327, the 

 
55 Id. 
56 Id. 
57 Citizens Utilities at page i.  
58 Id. at page ii. 
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Intervenors alleged that the pipeline as installed in the Clay Plains Swamp “was constructed and 

remains in violation of the mandatory nationwide federal class I depth-of-burial safety standard 

of 30 inches.”59 

In response to this new allegation, on March 24, 2022, I directed the parties to brief the 

issue of whether Vermont Gas violated 49 C.F.R. § 192.327 in its construction of the pipeline in 

the Clay Plains Swamp in New Haven, Vermont.  Specifically, I directed the parties to explain 

and identify: (1) the federal minimum burial-depth standard that is applicable to the pipeline; 

(2) the time and conditions at which compliance or non-compliance with the applicable standard 

should be determined; and (3) the facts that exist in the evidentiary record that are relevant to a 

determination of compliance or non-compliance with the applicable standard. 

Section 192.327 of 49 C.F.R. establishes nationwide federal depth-of-burial safety 

standards.  It states that each transmission line “must be installed” with the minimum cover 

specified.  For class I areas, the installation depth specified is 30 inches.  No facts from the 

record were presented to support the Intervenors’ allegation of non-compliance. 

The Intervenors now assert that there is uncertainty in the evidence as to burial depth at 

the time of installation of the pipeline: 

On the narrow issue that is the subject of this brief—whether depth of cover 
violated PHMSA regulations — if installation is complete at the moment a pipe is 
placed in a trench, there is no reliable data available to answer the question.  If 
installation occurs when the pipeline is set up for use or service, VGS violated 49 
C.F.R. 192.327 by installing the pipeline less than 30 inches deep.60 
 
The Intervenors thus acknowledge that there is no evidence to show whether the pipeline 

was buried at less than 30 inches at the time of installation.   

In response to the Section 192.327 allegation, the Department disagrees that the evidence 

is inconclusive and “recommends that the Commission conclude that VGS met the standards for 

burial of the [pipeline], consistent with the evidence.”61   

Vermont Gas asserts that the Intervenors’ Section 192.327 allegation is misplaced: “The 

[Project] was installed in accordance with the applicable federal minimum burial depth standard 

 
59 Intervenors’ Brief of January 11, 2022, at 13-14; Intervenors Reply Brief of February 16, 2022, at 11. 
60 Intervenors’ Reply Brief of 4/29/22 at 7-8. 
61 Department’s Reply Brief of 4/29/22 at 6. 
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set forth in 49 C.F.R. § 192.327, which requires 30 inches of cover in class I locations at the time 

of construction.”62   

Having failed to support their original Section 192.327 allegation, the Intervenors make 

another allegation without referencing evidence in the record — that “VGS violated 49 C.F.R. 

§ 192.317 by failing to take all practicable steps in response to unstable soils resulting in 

movement of or abnormal loads on the pipeline.”63  

With regard to the Intervenors’ new Section 192.317 allegation, the Department argues 

that the Intervenors misstate the federal standard.  The Department’s position is that the Project 

“was satisfactorily buried to safely allow VELCO’s movement of heavy construction equipment 

over the pipeline and meet the federal minimum depth for class I and class III locations.”64 

Vermont Gas also asserts that the Section 192.317 allegation is “off point and should be 

disregarded as untimely raised or simply wrong as a matter of fact and law.”65 

The Intervenors’ arguments regarding these latest allegations are unsupported by the 

evidence or the cited regulations and I recommend that the Commission disregard them. 

V. LEGAL STANDARD:  CIVIL PENALTY CRITERIA OF 30 V.S.A. § 30   

This proposal for decision incorporates the Legal Standards discussion in the Liability 

Order with the following supplementation.66  

I have determined that Vermont Gas committed six violations of the 2013 Final Order 

and CPG based on the evidence in this investigation.  These violations bring Vermont Gas within 

the penalty provisions of 30 V.S.A. § 30. 

Section 30(a)(1) of Title 30 of the Vermont Statues provides that: 

A person, company, or corporation subject to the supervision of the Commission 
or the Department of Public Service, who refuses the Commission or the 
Department of Public Service access to the books, accounts, or papers of such 
person, company, or corporation within this State, so far as may be necessary under 
the provisions of this title, or who fails, other than through negligence, to furnish 

 
62 Vermont Gas’s Reply Brief 4/29/22 at 7. 
63 Intervenors’ Reply Brief of 4/29/22 at 7-8; see 49 C.F.R. § 192.317(a) (“The operator must take all practicable 

steps to protect each transmission line or main from washouts, floods, unstable soil, landslides, or other hazards that 
may cause the pipeline to move or to sustain abnormal loads.”).  The Intervenors assert, without evidence, that this 
violation occurred in 2019. 

64 Department’s Reply Brief of 4/29/22 at 6. 
65 Vermont Gas’s Reply Brief 4/29/22 at 7.  
66 See Liability Order at 8-12. 
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any returns, reports, or information lawfully required by it, or who willfully hinders, 
delays, or obstructs it in the discharge of the duties imposed upon it, or who fails 
within a reasonable time to obey a final order or decree of the Commission, or who 
violates a provision of chapter 2, 7, 75, or 89 of this title, or a provision of section 
231 or 248 of this title, or a rule of the Commission, shall be required to pay a civil 
penalty as provided in subsection (b) of this section after notice and opportunity for 
hearing. 
 
Before July 1, 2021, and applicable in this case, Subsection (b) provided: 67 
 
The Commission may impose a civil penalty under subsection (a) of this section of 
not more than $40,000.00.  In the case of a continuing violation, an additional fine 
of not more than $10,000.00 per day may be imposed. In no event shall the total 
fine exceed the larger of: 
 
(1) $100,000.00; or 
 
(2) one-tenth of one percent of the gross Vermont revenues from regulated activity 
of the person, company, or corporation in the preceding year. 
 
Subsection 30(c) identifies eight factors the Commission may consider in determining the 

amount of a civil penalty:  

(1) the extent that the violation harmed or might have harmed the public health, safety or 

welfare, the environment, the reliability of utility service or the other interests of utility 

customers; 

(2) whether the respondent knew or had reason to know the violation existed and whether 

the violation was intentional; 

(3) the economic benefit, if any, that could have been anticipated from an intentional or 

knowing violation;  

(4) the length of time that the violation existed; 

(5) the deterrent effect of the penalty; 

(6) the economic resources of the respondent; 

(7) the respondent’s record of compliance; and 

(8) any other aggravating or mitigating circumstance. 

 
67 The penalty amounts authorized by Section 30 were amended upward effective July 1, 2021.  However, 

because the violations discussed in this proposal for decision all occurred before the amendments to Section 30 
became effective, the older, lower penalty amounts stated below apply in this case. 
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Based on the recommended findings, and the reasons discussed below, I recommend that 

the Commission impose a total civil penalty on Vermont Gas in the amount of $150,000 for all 

six violations. 

VI. FINDINGS  

The record in this case includes the findings and evidence admitted in Docket 7970, the 

evidence admitted at the evidentiary hearing conducted in this proceeding on September 1-3, 

2020, and the additional testimony and exhibits admitted during the evidentiary hearing that took 

place on December 8, 2021.  As discussed below, I am amending two of the Liability Order’s 

findings.  These amended findings and the supplemental findings below are derived from the 

additional evidence admitted at the December 8, 2021, evidentiary hearing.    

A. VELCO and the Pipeline Burial Depth (Amended Findings) 

Finding 44 of the Liability Order states:   

44. On September 20, 2016, VELCO reviewed a technical report provided by 
Vermont Gas’s construction engineer assessing the new load impact created by not 
meeting the four-foot burial depth in the Clay Plains Swamp.  That report relied on 
a data assessment tool from an American Petroleum Institute recommended 
practice.  That report used a data assessment tool applicable to an HDD installation 
that assumes a bore width of 12.75 inches.  VELCO should have reviewed a data 
assessment tool for an open-cut trench with a pipeline diameter of 15.75 inches 
(with the protective concrete wrap).  Tr. 9/2/10 at 27 (Byrd); St. Hilaire Exh. 2 at 
124-126.   
 
That finding is replaced by the following amended finding:   

44.  The 2016 MM Study cited the diameter of the pipeline as 12.75 inches.  The cement 

coating of the pipeline increased the total diameter of the pipeline to 15 inches.  However, the 

engineering standard for the design and safe operation of pipelines under normal vehicle 

loadings, API RP 1102,68 does not take concrete coatings into account and relies solely on the 

diameter and strength of the steel pipe.  Cement coating adds weight to a pipe to counteract any 

buoyancy effect and maintain the proper burial depth during construction or normal operation.  It 

 
68 API RP 1102 is the American Petroleum Institute recommended practice (“API RP”) for Steel Pipelines 

Crossing Railroads and Highways and covers the design, installation, inspection, and testing required to ensure safe 
crossings of steel pipelines under railroads and highways.  The provisions apply to the design and construction of 
welded steel pipelines under railroads and highways. 
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does not add strength to the steel pipe and is not considered in any pipe loading calculation.  

Kevin Bodenhamer, VELCO (“Bodenhamer”) pf. at 7; 2016 MM Study. 

Finding 52 of the Liability Order states: 

52. From January through April 25, 2017, Vermont Gas worked with VELCO to 
determine whether VELCO, consistent with its initial September 2016 review of 
the issue, would agree to leave the pipe as installed if it met the loading standard.  
Based on the incorrect HDD engineering study, on April 25, 2017, VELCO 
provided a letter of approval for Vermont Gas to leave the pipe in place.  Exh. VGS-
JSH-2 at 12.  
  
That finding is replaced by the following amended finding: 

52.  From January through April 25, 2017, Vermont Gas worked with VELCO to 

determine whether VELCO, consistent with its initial September 2016 review of the issue, would 

agree to leave the pipe as installed if it met the loading standard.  The method of installation 

(open trench versus horizontal direction drilling) does not affect the accuracy of the 2016 MM 

Study and the 2021 MM Memorandum because the API RP 1102 calculations are not based on 

the method of installation but are based upon the physical conditions present after installation.  

Exh. VGS-JSH-2 at 12; Bodenhamer pf. at 8. 

B. VELCO and the Pipeline Burial Depth (Supplemental Findings) 

 
1. Upon receiving the request from Vermont Gas to co-locate the pipeline within the 

VELCO transmission line corridor, VELCO prepared a memorandum (the “Technical 

Memorandum”), dated October 1, 2012, detailing the design, construction, and operation criteria 

that VELCO would require Vermont Gas to follow during the siting, layout, installation, and 

operation of the pipeline.  Brian Connaughton, VELCO (“Connaughton”) pf. at 3; exh. VELCO-

BC-2. 

2. The Technical Memorandum revised the HS-20 loading standard by adding a safety 

factor of 15% so that the buried pipeline would not prevent VELCO’s safe movement of heavy 

construction equipment over the pipeline without having to take additional precautions.  This 

provision was incorporated into the VELCO MOU.  Connaughton pf. at 3; exh. VELCO-BC-2; 

exh. VELCO-PWL-2 (Docket 7970) and attachment 16 to exh. VGS-JSH-2.   

3. VELCO and Vermont Gas also entered into the VELCO/VGS Construction, 

Operation and Maintenance Agreement on July 24, 2015 (the “CO&M Agreement”) to govern 
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Project construction and maintenance, including relocation and replacement activities either 

taking place in or likely to impact VELCO’s right-of-way or facilities.  Provisions of this 

agreement include access notification requirements, safety considerations, the HS-20+15% 

loading requirement, as well as Project construction and maintenance items.  Connaughton pf. at 

3; exh. VELCO-BC-3.  

4. On May 25, 2016, Vermont Gas received the 2016 MM Study that addressed the 

burial depth required for the pipeline to achieve the HS-20+15% loading standard required by 

VELCO.  The 2016 MM Study recommended “a minimum depth of cover of 4 feet.  Although 3 

feet of cover is sufficient under the given loading, a one-foot buffer would help ensure that even 

if settlement were to occur, the pipeline would remain safe and operational.”  2016 MM Study  

at 1. 

5. In September 2016, Vermont Gas informed VELCO of construction issues that 

limited its ability to achieve a burial depth of four feet in a portion of the VELCO right-of-way in 

the Clay Plains Swamp in New Haven and requested that VELCO approve installation at a depth 

of less than four feet at 18 locations.  Connaughton pf. at 3. 

6. VELCO requested that Vermont Gas: (a) perform an engineering analysis to confirm 

that the HS-20+15% loading factor would be met with the lesser burial depth; (b) document the 

specific areas where the pipe was not installed at a depth of four feet; (c) install yellow location 

markers over the pipeline in the affected VELCO right-of-way; and (d) inspect the pipeline 

location on an annual basis for two years to ensure that three feet of minimum cover is 

maintained.  Connaughton pf. at 6. 

7. Vermont Gas provided the 2016 MM Study to VELCO as an engineering study to 

support Vermont Gas’s assertion that the less-than-four-foot burial depth of the gas pipeline 

would still meet the HS-20+15% loading factor agreed upon in the VELCO MOU and CO&M 

Agreement.  Connaughton pf. at 6. 

8. VELCO does not challenge the results of the 2016 MM Study and agrees that the 

four-foot burial depth requirement would create an additional margin of safety.  Tr. 12/8/21 at 

30-31 (Bodenhamer). 

9. After the April 30, 2021, Order was issued reopening the evidentiary record for the 

admission of new evidence from VELCO, Vermont Gas provided VELCO with an engineering 
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analysis from Mott MacDonald dated June 15, 2021, that supplemented the 2016 MM Study (the 

“2021 MM Memorandum”).  Connaughton pf. at 6; exh. VELCO-BC-4. 

10. After receiving the 2021 MM Memorandum, VELCO conducted a technical review 

of whether the HS-20+15% loading standard had been met at the specified locations in New 

Haven.  This review included an assessment of the 2016 MM Study, the 2021 MM 

Memorandum, and testimony and related reports filed by other parties in this proceeding.  

Connaughton pf. at 2; Bodenhamer pf. at 3. 

11. VELCO’s technical review concluded that the pipeline was designed and installed to 

safely accept HS-20+15% loading at all locations within its right-of-way, including those with 

less than four feet of ground cover above the pipe.  Bodenhamer pf. at 3, 6. 

12. Soil conditions in wetland areas may vary throughout the year, but the type of soil 

remains unchanged.  The pipeline as installed has sufficient strength to support HS-20+15% 

loading in this area, based upon soil type.  Bodenhamer pf. at 8-9. 

13. The pipeline is largely sited along the western edge of the existing electric 

transmission line right-of-way, with limited areas sited on the eastern side of the right-of-way.  

This allows for the future use of the easterly portion of the right-of-way to host a new electric 

transmission line and reduces the amount of future VELCO uses that could conflict with the 

pipeline.  Connaughton reb. pf. at 2- 3; Connaughton pf. at 9.  

14. The locations where the pipeline is buried at depths of less than four feet are along 

the western edge of the right-of-way.  There are no burial depths less than four feet along the 

eastern edge of the right-of-way.  These measures preserve VELCO’s ability to build, if 

necessary, additional infrastructure on the eastern side of the right-of-way.  Connaughton pf. at 9. 

Discussion 

The findings above reflect my reconsideration of the findings in the Liability Order plus 

supplemental findings based on the new evidence admitted in the December 8, 2021, evidentiary 

hearing. 

Findings 44 and 52 of the Liability Order are amended above based on that new evidence.  

The discussion in the Liability Order relied on the unamended version of those two findings and 

states: 
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Unfortunately, VELCO relied on an engineering study that concluded that the 
loading standard would be achieved using HDD, not the sink-in-the-swamp burial 
method.  By relying on this incorrect study, VELCO inadvertently accepted limits 
on the future use of its right-of-way.69 
    
The Liability Order thus concluded that VELCO erred in its initial review of Vermont 

Gas sinking the pipeline in the swamp at a burial depth of less than four feet, and that the 

pipeline failed to meet the necessary loading standard.70   

However, after the Liability Order was issued, VELCO intervened as a party, conducted a 

more comprehensive engineering review, and concluded that the reduced burial depth would 

meet the needed loading standard and would not impact the future use of its right-of-way.   

After conducting a review of the engineering studies, including an assessment of the 2016 

MM Study, the 2021 MM Memorandum, and testimony by other parties in this proceeding, 

VELCO concluded that:  

[B]ased upon the requirements set forth in the [VELCO MOU] and the location of 
the [pipeline] on the west side of the affected portion of VELCO right-of-way (Clay 
Plains Swamp in New Haven), the [pipeline] as currently buried in the VELCO 
right-of-way does not limit the proposed future use of the VELCO right-of-way for 
an additional transmission line.  The depth of cover does not impede future 
construction of a transmission line on the east side of the Clay Plains Swamp right-
of-way and does not negate or interfere with VGS’ obligation to account and pay 
for any timely additional improvements to the [pipeline] including AC mitigation 
and cathodic protection, in the event VELCO seeks to construct an additional 
transmission line in the future.71 
 

As a result, the language quoted above from the discussion section of the Liability Order 

is not accurate and should not be considered by the Commission.  However, the fact that the 

loading standard was eventually determined to have been met is not determinative of whether 

Vermont Gas’s actions in the Clay Plains Swamp amounted to substantial changes to the 

approved Project.  Whether a change to a project has the potential for significant impact “is a 

forward-looking analysis that requires the presentation of evidence before a change is 

implemented to previously approved plans.”72   

 
69 Liability Order at 26. 
70 Id. 
71 VELCO Proposed Findings of Fact and Conclusions of Law, 1/10/22 at 9. 
72 Petition of Otter Creek Solar LLC Requesting Non-Substantial Change Determinations or in the Alternative 

Amends. to the Certificates of Pub. Good Issued to the Otter Creek 1 & Otter Creek 2 Solar Projects in Rutland, 
Vermont in Case Nos. 8797 & 8798, Case No. 19-3031-PET, Order of 3/19/20, at 26. 
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The Department asserts that the 2016 MM Study, which was done before Vermont Gas 

buried the pipeline at less than four feet, was a forward-looking analysis and therefore the change 

did not have a potential for significant impact.73    

Vermont Gas argues that “whether a violation occurred is necessarily retrospective.”74  

Vermont Gas contends rather that it “has always maintained that the depth-of-cover deviation in 

the Clay Plains Swamp never had the potential for a significant impact because there was no 

impact to the intended safety standard.”75   

I am not persuaded by Vermont Gas or the Department, and I recommend that the 

Commission conclude that, while the pipeline meets the loading standard required by VELCO, it 

does not meet the four-foot burial depth promised by Vermont Gas and required by the 2013 

Final Order and CPG.  Supplemental Finding 4, above, documents the conclusion of the 2016 

MM Study that: “[a]lthough 3 feet of cover is sufficient under the given loading, a one-foot 

buffer would help ensure that even if settlement were to occur, the pipeline would remain safe 

and operational.”  By burying the pipeline at less than four feet, Vermont Gas disregarded the 

potential for soil settlement and forfeited this margin of safety.   

The two findings amended above thus do not change the fact that in September 2016, 

Vermont Gas knew that it did not properly bury the pipeline to four feet and therefore did not 

achieve the additional safety margin of a foot in the Clay Plains Swamp that it was required to 

provide.  That change had the potential for significant impact, and Vermont Gas did not seek 

timely approval of it. 

Additionally, having reviewed my previous findings, I do not change any other findings 

that Vermont Gas alleges are incorrect.76  While the physical impact of improperly burying the 

 
73 See Department’s Reply Brief of 2/16/22, at 8. 
74 VGS’s Reply Brief of 2/16/22, at 8. 
75 Id. 
76 For example, Vermont Gas alleges at page 23 of its Post-Hearing Brief and Memorandum of Fact and Law that 

Findings 16 and 17 of the Liability Order are incorrect because the Commission did not treat the Clay Plains Swamp 
as a rare and irreplaceable natural area.  This allegation is unsupported by the 2013 Final Order, which states that the 
swamp is a rare and irreplaceable natural area in Findings 474 and 475, as supported by exhibit VGS-ANR-Joint-1 
at 2.  In the same brief, Vermont Gas also challenges other substantial-change conclusions in the Liability Order 
because evidence has arisen since September 2016 that shows that, in hindsight, these changes did not have a 
significant impact under the Section 248 criteria.  I have reviewed these other challenges and decline to revise my 
conclusions because the challenges are based on information only known after September 2016.  The facts relied on 
in Vermont Gas’s challenges are based on information gained from after-the-fact investigations into the impact of 
those changes.  In September 2016, the impacts of these changes were uncertain and potentially significant.  
Therefore, the changes are substantial under Commission Rule 5.408. 
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pipeline to less than four feet has now been shown to be less significant than concluded in the 

Liability Order, I do not alter my conclusions.  Vermont Gas’s failure to (1) properly bury the 

pipeline and (2) achieve the required four-foot burial depth amounted to two substantial changes 

from what had been approved in the 2013 Final Order and CPG because at the time the pipeline 

was sunk in the swamp to less than four feet there was a potential for significant impact.  

The new evidence admitted in the penalty phase highlights the existence of significant 

potential impacts at the time Vermont Gas used the sink-in-the-swamp installation method and 

achieved less than a four-foot burial depth in the Clay Plains Swamp in September 2016.  

VELCO required new after-the-fact engineering studies to assess the impact of those changes 

and reach its eventual conclusion that the loading standard was met.77  The need for VELCO to 

perform this review only reinforces my conclusion that Vermont Gas’s September 2016 

decisions in the swamp had the potential for significant impacts under several Section 248 

criteria as described in the Liability Order.   

The intended safety standard was based on a four-foot-burial depth that included an extra 

margin of safety of one foot more than the PHMSA requirement.  The 2016 MM Study also 

recommended a four-foot burial depth rather than the three-foot federal standard.  The 2013 

Final Order does not include any discussion of the HS-20+15% loading standard, except to the 

extent that it adopted the VELCO MOU, which states: 

Loading. VGS will design the Project in VELCO’s ROW and access roads into 
VELCO’s ROW to meet an HS-20+15% standard which VGS plans to meet by 
using Class 3 pipe interred at a depth of 4 feet.78 

By signing and submitting the VELCO MOU for admission into the evidentiary record, Vermont 

Gas informed the Commission that it would meet the required loading standard by burying the 

pipeline at a depth of four feet.  Vermont Gas also informed the Commission that it would 

achieve that burial depth by using the open-trench burial method as approved in the 2013 Final 

Order.   

If Vermont Gas later believed that it could meet the loading standard by some other 

means, including sinking the pipeline to a lesser depth, it was incumbent on Vermont Gas to seek 

advance approval from the Commission for those changes.  I am unpersuaded that sinking the 

 
77 See Supplemental Findings 7-11, above. 
78 VELCO MOU at 3 see also exh. VELCO BC-3 (VELCO-VGS Construction, Operations, and Maintenance 

Agreement of July 2015) at 4.  
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pipeline and reducing the burial depth of the line by approximately 25% in numerous locations in 

the Clay Plains Swamp had no potential for significant impacts under any Section 248(b) criteria 

at the time the work was done.     

Vermont Gas itself recognized that the changes did have the potential for significant 

impact on VELCO’s use of its right-of-way when it sought VELCO’s concurrence in September 

2016 before reporting the less-than-four-foot burial depth in the Clay Plains Swamp to the 

Commission in June of 2017.   

Had Vermont Gas filed the 2016 MM Study with the Commission before the pipeline 

was sunk at less than four feet in the Clay Plains Swamp, it would have allowed the Commission 

to assess the potential impacts from the proposed changes and determine whether they required 

an amendment to the project’s CPG.  But Vermont Gas did not do that.  Because Vermont Gas 

was investigating the impact of sinking the pipeline to less than four feet as early as May 2016, 

and because VELCO did a complete reassessment with new engineering studies in response to 

the Liability Order, I conclude that sinking the pipeline in the Clay Plain Swamp at less than four 

feet had the potential for significant impacts when it was done in September 2016.   

Based on the above, despite the fact that we now know that the loading standard was 

achieved, I recommend that the Commission conclude that Vermont Gas’s use of the sink-in-the-

swamp installation method and the failure to achieve the four-foot burial depth each had the 

potential for a significant impact in September 2016, were substantial changes, should be 

penalized, and require CPG amendments. 

C. Supplemental Finding on Penalty Factor 

As further addressed below, my analysis of the appropriate penalty relies principally on 

my findings in the Liability Order.  The single finding below supplements those findings. 

15. In the twelve months ending April 2022, Vermont Gas had operating revenues of 

$133,646,165.  Vermont Gas’s financial FERC Form 2 report, a copy of which was filed with the 

Commission on May 16, 2022.79   

 

 
79 I am taking administrative notice of the May 16, 2022, FERC Form 2 report as a judicially cognizable fact 

under 3 V.S.A. § 810(4).  Any comments responding to this notice should be addressed in a party’s comments on 
this proposal for decision. 
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IX. PENALTY DETERMINATION 

While the pipeline is safe and was adequately installed, Vermont Gas was non-compliant 

with the 2013 Final Order, the CPG, and Commission Rule 5.408.  By implementing six 

unapproved changes to the Project, Vermont Gas violated the 2013 Final Order and CPG.  Five 

of those unapproved changes also violated Commission Rule 5.408.  I recommend that the 

Commission issue a total civil penalty of $150,000 for these six violations.    

This civil penalty recommendation consists of $140,000 for five unapproved substantial 

changes and $10,000 for one unapproved material deviation.  The five substantial-change penalty 

recommendations are as follows: 

(1) burying the pipeline using the sink-in-the-swamp burial method, which had not been 

discussed or approved in either the 2013 Final Order or CPG ($32,500); 

(2) failing to achieve the required four-foot depth-of-cover standard at 18 locations in the 

Clay Plains Swamp ($32,500); 

(3) failing to conform to specifications regarding pipeline burial on the trench bottom and 

installation of trench breakers ($25,000);   

(4) failing to comply with the compaction requirements for the pipeline in its construction 

specifications ($25,000); and 

(5) failing to ensure that staffing for the Project included a Vermont-licensed professional 

engineer to serve as the responsible charge engineer for the Project ($25,000). 

The $10,000 material deviation penalty recommendation is for Vermont Gas’s failure to 

bury the pipeline seven feet below non-jurisdictional streams.  

The Department recommends a total civil penalty of $100,000 for all six violations in the 

Liability Order, as follows: 

(1) burying the pipeline using the sink-in-the-swamp burial method ($15,000); 

(2) failing to achieve the required four-foot depth-of-cover standard at 18 locations in the 

Clay Plains Swamp ($15,000); 

(3) failing to conform to specifications regarding pipeline burial on the trench bottom and 

installation of trench breakers ($25,000);   

(4) failing to comply with the compaction requirements for the pipeline ($15,000);  



Case Nos. 17-3550-INV and 18-0395-PET                                                                                                        Page 35  

35 

(5) failing to ensure that staffing for the Project included a Vermont-licensed professional 

engineer to serve as the responsible charge engineer for the Project ($15,000); and 

(6) failure to bury the pipeline seven feet below non-jurisdictional streams ($15,000).   

The Intervenors defer to the Department as to civil penalties.80  

VELCO did not make any civil penalty recommendations. 

Vermont Gas disagrees with the Department’s proposed $100,000 civil penalty.  It is 

Vermont Gas’s position that there has been no harm and that no civil penalty (or a lesser civil 

penalty) should be imposed.81    

I recommend that the Commission conclude that the pipeline is safe and was adequately 

constructed but did not “meet or exceed” the safety standards that Vermont Gas committed to.  I 

do not, however, recommend that the Commission conclude that Vermont Gas’s unapproved 

changes resulted in no harm.  Rather, I recommend that the Commission conclude that Vermont 

Gas’s failure to seek approval for each of the six changes caused an overall harm to the interests 

of utility customers.82  This harm was created when Vermont Gas (1) failed to seek regulatory 

review of the changes before making them, and (2) failed to inform the Commission of the 

changes until after Vermont Gas had gassed up the pipeline more than nine months later.  Each 

of the six violations is separately discussed under each of the 30 V.S.A. § 30(c) factors, below. 

A. Burying the Pipeline Using the Sink-in-the-Swamp Burial Method83 

From September 12 to 22, 2016, Vermont Gas installed 2,500 feet of pipeline in the Clay 

Plains Swamp using a “sink-in-the-swamp” installation method.  This method of installing the 

pipeline was used in the Clay Plains Swamp because the site was saturated with water.  The 

approved open-cut trench installation method requires dry, stable soil to use a pipelayer to lower 

the pipeline into place in a single trench.   

 
80 The Intervenors also proposed additional alternative remedies that were addressed earlier in this proposal for 

decision. 
81 VGS Reply Brief of 1/16/22 at 23 (“VGS respectfully submits that such violations should not be found where 

the deviations are immaterial to the purpose and intent of the CPG requirements.”); see also id. at 22 (noting that 
Vermont Gas “has no objection to imposition of a financial penalty in accordance with its prior stipulation” in which 
it agreed to a $25,000 penalty in response to the Department’s NOPV in Case No. 18-0395-PET). 

82 See, e.g., Case No. 17-4630-INV, Order of 7/31/20 at 17 (“Vermont Gas did, however, harm the welfare of the 
public though its failures to conform to the regulatory oversight process.”). 

83 Liability Order, Findings 15-32. 



Case Nos. 17-3550-INV and 18-0395-PET                                                                                                        Page 36  

36 

The first step used in the sink-in-the-swamp installation method was to excavate a 

shallow trench in approximately two feet of wet topsoil.  The topsoil was then placed on a mat 

next to the trench, opposite the excavator.84  The pipeline was then laid into the first, shallow 

trench.  The pipe was laid in 60-foot sections and welded together into a 2,500-foot length of 

pipe.85  A deeper trench was then excavated next to the shallow trench.86  The mud from the 

deeper trench was then removed with an excavator and a dump truck.87  The second trench was 

dug deeper than the first, and the pipeline was then slid down into it.88  In the VELCO right-of-

way in the Clay Plains Swamp, the width of the work area was reduced to 30 feet.89  There was 

not enough room to store additional soils in the work area both because of the narrower work 

area and because of the need to dig two trenches.90   

The sink-in-the-swamp installation method was photographed and videotaped in the Clay 

Plains Swamp by Laurence Shelton, one of the Intervenors.91  The sink-in-the-swamp installation 

method had not been briefed to or approved by the Commission.92  The dry open-cut trenching 

method presented in detail to the Commission by Vermont Gas in Docket 7970 was not the same 

as the sink-in-the-swamp method that was ultimately used in the Clay Plains Swamp.  Among 

other differences, the open-cut trenching method used only one trench, while the sink-in-the-

swamp installation method relied on two trenches.  Use of this unapproved installation method 

was a substantial change from the requirements in the 2013 Final Order and CPG.93 

The Department recommends a $15,000 civil penalty for this violation.  For the reasons 

discussed below, I recommend a penalty in the amount of $32,500 for this violation.   

  

 
84 Bubolz Deposition at 102, 104, 106. 
85 Id. at 100.  
86 Id. at 108. 
87 Id. at 69-70. 
88 Id. 
89 Liability Order, Finding 18. 
90 Bubolz Deposition at 70.   
91 See Liability Order, Finding 39.   
92 See 2013 Final Order at Finding 62 (describing dry open-cut trenching technique); see also id. at Finding 71 

(describing the planned use of horizontal directional drilling in 15 wet and swampy areas, but not the Clay Plains 
Swamp). 

93 Liability Order at 21. 
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1.   The extent that the violation harmed or might have harmed the public health, 
safety or welfare, the environment, the reliability of utility service, or the 
other interests of utility customers 

Using the sink-in the swamp method had the potential for significant harm to the swamp, 

a rare and irreplaceable natural area.94  This failure also harmed the regulatory process.95  The 

Commission has described this type of harm to the regulatory process as follows: 

[An] after-the-fact explanation makes a mockery of the permitting process by 
stating that there should be no consequences for violating a permitting requirement 
as long as a developer can demonstrate in hindsight that its actions would have 
qualified it for a permit if it had applied for one in the first instance.  Such an 
approach would also eliminate the opportunity for public participation in the 
permitting process.96   
 
[W]hen “an entity acts within the Commission’s jurisdiction but without the 
Commission’s approval, such ‘conduct undermines the integrity of the regulatory 
review process, which exists to protect the public from harm, and therefore 
constitutes a harm in and of itself.’”97 
 
The Department has noted that it shares the Commission’s concern about regulatory harm 

to this case: 

The Commission’s regulatory process depends, in substantial part, on the 
cooperation and candor of the utilities it regulates.  When a regulated utility ignores 
its responsibilities under that process, then the Commission’s, the Department’s, 
and other regulating entities’ obligations cannot be effectively conducted as 
intended, such as evaluating any potential, adverse impacts to substantial changes 
or material deviations from approved construction plans.  Vermont Gas’s failure to 
provide the Commission and interested parties an opportunity to review its 

 
94 See 2013 Final Order, Findings 474 and 475 designating the swamp as a rare and irreplaceable natural area; 

exh. VGS-ANR-Joint-1 at 2; see also Liability Order at 20-21 regarding the potential significant impact.   
95 See Petition of Otter Creek Solar LLC requesting non-substantial change determinations or in the alternative 

amendments to the certificates of public good issued to the Otter Creek 1 and Otter Creek 2 Solar Projects in 
Rutland, Vermont in Case Nos. 8797 and 8798, Case No. 19-3031-PET, and Investigation pursuant to 30 V.S.A. §§ 
30 and 209 into alleged violation of Otter Creek Solar, LLC’s certificates of public good issued in Cases 8797 and 
8798, Case No. 19-1596-INV, joint order of 4/1/21 at 4-5 (holding that the failure to seek CPG amendments to 
authorize deviation from final order and CPG resulted in harm to the regulatory process) (citing Investigation 
pursuant to 30 V.S.A. §§ 30, 209, and 248 regarding the 2.2 MW solar plant owned by Charlotte Solar, LLC in 
Charlotte, Vermont, Docket 8638, order of 10/23/17; and Investigation pursuant to 30 V.S.A. §§ 30 and 209 into 
potential violations of Coolidge Solar I, LLC’s certificate of public good issued in Docket 8685, Case No. 19-3671-
INV, order of 7/24/20). 

96 Case No. 19-3031-PET, Order of 3/19/20 at 33; see also DPS Penalty Recommendation filed 1/10/22 at 10 
(“Additional impacts resulting from utilizing the unapproved burial methods may have been properly evaluated by 
the Commission and interested parties had Vermont Gas requested a substantial change determination, consistent 
with Commission Rule 5.408, prior to construction.”). 

97 Case No. 19-3671-INV, order of 7/24/20 at 8 (citing and quoting Investigation pursuant to 30 V.S.A. §§ 30 and 
209 into alleged violation of Newbury GLC Solar, LLC, Case No. 19-0734-INV, Order of 08/01/19 at 7). 
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alternative construction methodology contributed to a failure in the function of the 
regulatory process and caused harm to the integrity and credibility of that very 
process.  As such, that harm extends to the interests of the public and utility 
customers.98 
 
I recommend that the Commission weigh both the harm to the regulatory process and the 

potential harm to the environment in favor of a significant penalty for Vermont Gas’s failure to 

obtain Commission approval before using the sink-in-the-swamp method to bury the pipeline in 

the Clay Plains Swamp.   

2.   Whether Vermont Gas knew or had reason to know the violation existed and 
whether the violation was intentional 

Vermont Gas had reason to know that sinking the pipeline in the swamp was a violation 

of the 2013 Final Order and CPG.   

As the Department observes: 

Vermont Gas, as a company subject to the Commission’s jurisdiction, has a duty to 
understand the applicable legal requirements and act in compliance with them. This 
obligation extends to ensuring that its contractors abide by the applicable legal 
requirements and conduct its operations in accordance with the plans and testimony 
reviewed and approved by the Commission.  A CPG holder of Vermont Gas’s 
sophistication has the requisite administrative and oversight resources to monitor 
progress and identify areas requiring regulatory review.  As such, Vermont Gas is 
reasonably expected to prevent a failure of compliance.99 

Vermont Gas’s earlier efforts in Docket 7970 demonstrate the correctness of the 

Department’s assertions.  On five separate occasions, Vermont Gas filed requests for non-

substantial change determinations when it encountered the need to make changes to the approved 

plan for the pipeline.  In other words, Vermont Gas was both aware of and familiar with the 

process for seeking approval of proposed changes to its Project.  In spite of this awareness, 

Vermont Gas chose to forgo that process here and assume that changes it made in the field did 

not require Commission approval, waiting until nine months after the pipeline was gassed up 

before seeking a non-substantial change determination from the Commission for only one of 

those changes.   

 
98 DPS Penalty Recommendation filed 1/10/22 at 11.  
99 Id.  
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The Department recommends that the Commission conclude that Vermont Gas should 

have known to seek additional regulatory review before using the sink-in-the swamp burial 

method:  

Given the totality of challenges identified prior to commencing work within the 
Clay Plains Swamp, Vermont Gas should have reasonably determined that the 
necessary deviations in burial methodology warranted regulatory review by the 
Commission to determine whether a CPG amendment was necessary.  The change 
in burial method in conjunction with the challenges in reaching the burial depth 
identified during construction should have given further insight into a need for 
review and approval by the Commission.  In its construction oversight, Vermont 
Gas maintained an obligation to sufficiently monitor construction progress and 
identify necessary changes and deviations for submission to the Commission for 
regulatory review.  
 
Vermont Gas, as an experienced regulated entity, should have known that the 
necessary changes to the burial method to address the unique challenges within the 
Clay Plains Swamp warranted regulatory review, pursuant to Rule 5.408, the 2013 
Final Order, and its CPG.100 
 
Vermont Gas had reason to know that it was required to inform the Commission of the 

challenges it encountered in the Clay Plains Swamp and to seek regulatory review of the 

proposed use of the sink-in-the-swamp installation method.   

Vermont Gas asserts that the 2013 Final Order allowed the use of the sink-in-the-swamp 

installation method as a field change.  Vermont Gas contends that it knew then that a three-foot 

burial depth would be sufficient and therefore it did not need to engage in regulatory review 

before making the field change.  The 2013 Final Order did allow for field changes.  However, the 

sink-in-the-swamp burial method was a significant change from what Vermont Gas described 

and what the Commission approved in Docket 7970, and I am not persuaded that Vermont Gas 

did not require advance approval for the change.   

I recommend that the Commission conclude that Vermont Gas had reason to know that it 

should seek regulatory approval before using the sink-in-the-swamp burial method. 

 
100 DPS Penalty Recommendation filed 1/10/22 at 12.  
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3.   The economic benefit, if any, that Vermont Gas could have anticipated from 
an intentional or knowing violation 

While it could be reasonably assumed that Vermont Gas experienced an economic benefit 

from implementing the change without the delay associated with seeking approval, I do not 

believe that the violation was intentional or knowing.  Therefore, I recommend that this factor 

weigh neither for nor against a significant penalty.   

4.  The length of time that the violation existed 

I recommend that the Commission find that this violation began in September 2016, 

when Vermont Gas, through its field subcontractors, sank the pipeline in the swamp rather than 

using the approved open-cut trench installation method.  This ongoing violation lasted until at 

least June 2, 2017, when Vermont Gas belatedly filed its request for a sixth non-substantial 

change determination.  

The Department agrees that this violation began in September 2016 and lasted until June 

2017.  

I recommend that the Commission conclude that the violation began on September 15, 

2016, when Vermont Gas began sinking the pipeline in the swamp, and continued until at least 

June 2, 2017, when Vermont Gas reported it to the Commission.   

I recommend that the Commission conclude that this factor weighs in favor of a higher 

penalty. 

5.  The deterrent effect of the penalty 

As discussed below, the Commission previously found that Vermont Gas committed four 

other violations of a Commission Rule, federal pipeline safety standards, or the terms and 

conditions of the 2013 Final Order and CPG during the construction of the pipeline.  These 

violations resulted in the imposition of a total of $277,500 in civil penalties.  These penalties for 

earlier violations do not appear to have specifically deterred Vermont Gas from additional 

violations related to this Project.   
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The Department recommends that “[t] he penalty imposed should be sufficient to 

specifically deter Vermont Gas and generally deter other utilities from conducting utility 

construction projects in a manner that is inconsistent with the Commission’s approval.”101    

I agree and recommend that the penalty imposed in this case should be sufficient to both 

specifically deter Vermont Gas and generally deter others from constructing projects in violation 

of CPG requirements.   

6.  The economic resources of Vermont Gas  

In the twelve months ending in April 2022, Vermont Gas had operating revenues of 

$133,646,165.  Vermont Gas has the resources to pay the proposed civil penalty. 

7.  Vermont Gas’s record of compliance 

Vermont Gas’s record of compliance with respect to the Project is not commendable.  In 

four earlier penalty proceedings that arose from the Project, Vermont Gas was found to have 

committed four other violations of a Commission Rule, federal pipeline safety standards, or the 

terms and conditions of the 2013 Final Order and CPG during the construction of the pipeline.  

These earlier violations were:   

(1) Violating Commission Rule 5.409 by failing to make a timely report of a cost 

estimate increase in excess of 20% for 164 days.  This resulted in the imposition of a $100,000 

civil penalty in 2015.102 

(2) Failing to observe safety regulations in 49 C.F.R. 192.303 in 2016 while constructing 

the pipeline in the vicinity of electric transmission lines.  This resulted in a stipulated penalty in 

the amount of $95,000 in 2016.103 

(3) Failing to observe the terms of a Memorandum of Understanding with the Vermont 

Agency of Natural Resources that had been adopted in the 2013 Final Order by not obtaining a 

permit before taking harsh sunflower plants.  In 2017 the Commission imposed a civil penalty of 

$19,000 and required Vermont Gas to pay an additional $6,000 to the New England Wildlife 

 
101 DPS Penalty Recommendation filed 1/10/22 at 19-20. 
102 Investigation into alleged violation by Vermont Gas Systems, Inc., of Public Service Board Rule 5.409, 

Docket 8328, Order of 7/31/15. 
103 Notice of Probable Violation of Intrastate Gas Pipeline Safety Regulations by Vermont Gas Systems, Inc., 

Docket 8814, Order of 12/8/16. 
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Society to fund a supplemental environmental project that furthers wildlife seed collection and 

seed-banking work.104   

(4) Failing to fully observe the requirements of the Blasting Plan approved in the 2013 

Final Order and CPG.  This resulted in an over-blast damaging an adjacent property and the 

imposition of a $57,500 civil penalty by the Commission in 2020.105 

Failing to use the approved burial method is the fifth violation committed by Vermont 

Gas of a Commission Rule, federal pipeline safety standards, or the terms and conditions of the 

2013 Final Order and CPG during the construction of the pipeline. 

I recommend, and the Department agrees, that these previous incidents highlight a pattern 

of noncompliance by Vermont Gas with Commission rules and federal standards as well as with 

the 2013 Final Order and CPG.  The Department recommends that the Commission impose a 

higher penalty in this proceeding based on Vermont Gas’s record of non-compliance.106  

Significantly, all the incidents reflect a lack of adequate oversight of contracted activity while 

constructing the pipeline.  I recommend that the Commission account for this lack of adequate 

oversight in its determination of an appropriately high penalty amount for this fifth violation. 

8.  Any other aggravating or mitigating circumstance 

The Department believes that a mitigating factor for consideration is Vermont Gas’s 

subsequent adoption of the seven remedial recommendations contained in the Byrd Report, 

including continual on-site inspection and the use of signage and markers within the VELCO 

right-of-way.  I disagree with the Department's recommendation.  The Commission should not 

treat corrective actions that are required as a result of Vermont Gas’s violations as a mitigating 

factor in setting a penalty amount in this proceeding. 

 I recommend that the Commission view Vermont Gas’s lack of timely self-reporting of 

the violation as an aggravating factor that weighs heavily in favor of a significant penalty amount 

for this violation.  Vermont Gas failed to inform the Commission of its failure to bury the 

pipeline as approved until after it had gassed-up and commissioned the pipeline.  But for Mr. 

 
104 Investigation pursuant to 30 V.S.A. §§ 30 and 209 regarding the alleged taking of harsh sunflower plants by 

Vermont Gas Systems, Inc. in Monkton, Vermont, Docket 8791, Order of 5/25/17. 
105 Investigation pursuant to 30 V.S.A. §30, 207, and 209 regarding the alleged failure of Vermont Gas Systems, 

Inc. to comply with the final order and certificate of public good in Docket 7970 by failing to observe the 
requirements of the Blasting Plan, Case No. 17-4630-INV, Order of 7/31/20. 

106 DPS Penalty Recommendation filed 1/10/22 at 15. 
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Shelton’s personal interest in observing and documenting the construction process, the 

Department’s NOPV investigation, and Mr. Byrd’s independent investigation, this violation of 

the 2013 Final Order and CPG might never have been detected and documented.  

B. Failing to Bury the Pipeline to a Depth of Four Feet in the VELCO Right-of-
Way107  

The daily construction inspection report to Vermont Gas for September 19, 2016, states 

that the burial depth for the pipeline at some locations after it was sunk in the Clay Plains Swamp 

portion of the route was 3.0 feet, 3.2 feet, 3.6 feet, and 3.9 feet.108  On August 27, 2019, Mr. 

Byrd surveyed the pipeline depths in the Clay Plains Swamp and documented burial depths of 

less than four feet for a distance of at least 505 feet, within which there was a 260-foot length of 

pipeline at less than three feet, including measurements of 2'6", 2'9", and 2'11".109  

In the Liability Order, I concluded that the failure to achieve the four-foot burial depth in 

the Clay Plains Swamp resulted in a failure to achieve the required loading standard and was a 

substantial change with a potential impact principally on public safety under Section 248(b)(5).  

Also, because the failure to meet the loading standard would limit VELCO’s future use of its 

right-of-way, I concluded that the change would impact meeting future electrical transmission 

needs under Section 248(b)(2) and the future stability and reliability of the electric transmission 

system under Section 248(b)(3).  Finally, I concluded that Vermont Gas’s failure to achieve the 

burial depth requirement would also have a potential impact on the economy of the State under  

Section 248(b)(4).110   

I now know that the loading standard was achieved to VELCO’s satisfaction.111  

However, the supplemental evidence provided by VELCO that is discussed above does not 

change my conclusion that the failure to achieve the four-foot burial depth was a substantial 

change.  The fact that VELCO is now satisfied that the required loading standard was met at a 

burial depth of three feet (or less) was gained with certainty only in hindsight and only after this 

 
107 Liability Order, Findings 33-56; Corrected Findings 44 and 52 and Supplemental Findings 1-14, above.  
108 Id. at Finding 37 (citing exhibit Int. Cross 33A). 
109 Id. at Findings 55 and 56 (citing Byrd Report Attachment 9). 
110 Id., at 28. 
111 See Supplemental Finding 14, above. 



Case Nos. 17-3550-INV and 18-0395-PET                                                                                                        Page 44  

44 

investigation prompted VELCO to engage in supplemental analysis.112  As a result, at the time 

the work was done, that fact was not known, and Vermont Gas’s actions therefore had a potential 

for significant impacts under various Section 248 criteria and were a substantial change in 

violation of Commission Rule 5.408.113  

The Department recommends a $15,000 civil penalty for this violation.  For the reasons 

discussed below, I recommend a $32,500 civil penalty. 

1.   The extent that the violation harmed or might have harmed the public health, 
safety or welfare, the environment, the reliability of utility service, or the 
other interests of utility customers 

As discussed above, at the time the pipeline was sunk in the swamp at less than four feet, 

there was potential harm under several Section 248 criteria.  This investigation has now shown 

that the pipeline is safe and that VELCO’s future use of its right-of-way will likely not be 

affected by the less-than-four-foot burial depth.  Nonetheless, the potential for actual harm 

existed at the time Vermont Gas took the unapproved step of burying the pipeline at less than 

four feet and lost the additional safety margin required in the 2013 Final Order and CPG.   

The Department believes that the fact that the loading standard has now been found to 

have been met mitigates any potential harm.  The Department concludes that no actual harm to 

the public health and welfare, the reliability of utility services, or the environment resulted from 

Vermont Gas’s failure to achieve the four-foot burial requirement.   

The Department also opines that as an experienced, regulated utility, Vermont Gas’s 

failure to meet the clear burial standard outlined in the VELCO MOU and required by the 

Commission — a standard that Vermont Gas committed to meet or exceed — constitutes a 

notable harm because it undermines the reliability of the Commission’s process and diminishes 

the public’s confidence in the credibility of utility oversight.114 

I recommend that the Commission weigh the harm to the regulatory process and the 

potential harms to public health and safety and the future use of VELCO’s right-of-way, 

including VELCO’s ability to provide reliable service and its related economic impacts, in favor 

 
112 See Supplemental Finding 11, above (“VELCO’s technical review concluded that the pipeline was designed 

and installed to safely accept HS-20+15% loading at all locations within its right-of-way, including those with less 
than four feet of ground cover above the pipe.”). 

113 See Liability Order at 10-12 for further discussion of the “substantial change” legal standard. 
114 DPS Penalty Recommendation filed 1/10/22 at 18. 
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of a significant penalty for Vermont Gas’s failure to obtain approval before burying the pipeline 

at less than the required four-foot depth in the Clay Plains Swamp. 

2.   Whether Vermont Gas knew or had reason to know the violation existed and 
whether the violation was intentional 

Vermont Gas argues that the 2016 MM Study concluded that a three-foot burial depth 

was sufficient but fails to acknowledge that the study also recommended the four-foot burial 

depth that Vermont Gas had committed to achieving in Docket 7970.115  There was no evidence 

presented to the Commission recommending a three-foot burial depth in the VELCO right-of-

way as a field alternative to the four-foot-depth requirement found in the 2013 Final Order and 

CPG.  Sinking the pipeline in the swamp to a burial depth of less than four feet, and in some 

spots found to be as shallow as 2'6", was a significant change from what Vermont Gas had 

committed to and was a violation of the 2013 Final Order and CPG.   

On September 21, 2016, when Vermont Gas made the decision to approve the less-than-

four-foot burial depth, Don Rendall, Vermont Gas’s then-president and CEO, was aware of the 

requirements of the 2013 Final Order and CPG to achieve a four-foot burial depth:116 

I knew contemporaneously with this exchange that we had communicated with 
VELCO about the construction in the Clay Plains Swamp and that we had an 
analysis that made clear that the depth of cover at three feet would be ample with 
respect to the concerns that VELCO had about their load limits, my phrasing, in the 
right-of-way.117 
 
Vermont Gas then made the decision to approve the pipeline in the swamp with burial 

depths of less than four feet:  

[O]ur view at the time was that this was a non-substantial matter with respect to the 
CPG, that is, that it was with VELCO’s agreement that the depth of cover was 
adequate in the VELCO right-of-way in this area with the standards under which 
the team was working. 
 
The federal standard of three feet meant that the matter of whether or not the 
pipeline was safe and compliant in the Clay Plains was one that was not an issue 
that required special handling, if you will, special attention.  We were confident 
that we had done the right thing and that the pipeline was, was adequately 
installed.118 

 
115 2016 MM Study at 1. 
116 Tr. 9/2/21 at 171-172, 175 (Rendall). 
117 Tr. 9/2/21 at 167-168 (Rendall). 
118 Tr. 9/2/21 at 180 (Rendall). 
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Vermont Gas decided to inform the Commission of its decision that the less-than-four-

foot burial depth was not a substantial change on June 2, 2017, after discussing the matter with 

the Department: 

The Department thought that that’s what we should do.  [W]e were determined to 
be sure that we didn’t create an issue that was of concern to the Department or 
perhaps to other stakeholders that could create a claim or an allegation that we had 
done something inappropriate, and we concluded that it was the best course to file 
a non-substantial change request with the Commission, even though it was different 
than the non-substantial change requests that we had made before, which my 
recollection serves me were focused on changing the location of the pipe, rerouting 
the pipeline.119 
 
[W]e concluded, when we filed the non-substantial change, that there could be a 
concern, and we made the filing to provide an analysis as to why it was not 
significant and why it was non-substantial.120 

The Department recommends that the Commission conclude that Vermont Gas should 

have known a violation existed in September 2016: 

The record demonstrates that Vermont Gas was abundantly aware of the four-foot 
burial depth requirement contained in the VELCO MOU.  Upon discovering it did 
not meet the burial requirement, Vermont Gas engaged in discussions with VELCO 
regarding the burial depth requirement being met at a depth less than four feet. 
VELCO agreed that the loading standard would be met at a shallower depth and 
Vermont Gas continued final cleanup and grading within the Clay Plains Swamp. 
The Department contends that Vermont Gas should have known it was in violation 
of its CPG and the 2013 Final Order by agreeing to alter the minimum depth 
requirement without Commission approval.  At a minimum, Vermont Gas was on 
notice in December 2016 that it would be unable to achieve the required burial 
depth upon confirmation from its contractor that remediation and a second burial 
attempt would likely be unsuccessful.  Rather than seek Commission approval of 
the shallower burial depth, Vermont Gas delayed notifying the Commission of its 
decision to leave the pipeline in place until June 2017, after engaging in further 
discussions with VELCO to confirm the loading standard was met.121 
 
When challenged on cross-examination as to whether Vermont Gas’s belated decision to 

inform the Commission was self-serving because it allowed Vermont Gas to gas up the pipeline 

 
119 Tr. 9/2/21 at 181 (Rendall). 
120 Tr. 9/2/21 at 181-182 (Rendall). 
121 DPS Penalty Recommendation filed 1/10/22 at 19-20.  
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before informing the Commission, Mr. Rendall replied: “I actually don’t recall there being any 

relationship between gases flowing and the timing of the filing.”122 

I recommend that the Commission conclude that there is no evidence to support the 

assertion that Vermont Gas’s violation was intentional.  Nonetheless, Vermont Gas had reason to 

know that burying the pipeline at a depth of less than four feet in the Clay Plains Swamp in 

September 2016 violated the 2013 Final Order and CPG and that it should have sought timely 

regulatory review.  This weighs in favor of a significant penalty.  The penalty amount I 

recommend for not achieving the four-foot burial depth reflects this. 

3.   The economic benefit, if any, that Vermont Gas could have anticipated from 
an intentional or knowing violation 

While it could be reasonably assumed that Vermont Gas experienced an economic benefit 

from implementing the change without the delay associated with seeking approval, I do not 

believe that the violation was intentional or knowing.  Therefore, I recommend that this factor 

weigh neither for nor against a significant penalty.   

           4.  The length of time that the violation existed 

The Department concludes that, at minimum, the violation began when Vermont Gas was 

informed it would not be able to achieve the four-foot burial depth in December 2016 and existed 

until the Company submitted its request for a non-substantial change in June 2017.123   

I believe the violation began in September 2016, when Vermont Gas sank the pipeline in 

the swamp without approval and without achieving the required four-foot burial depth.  I 

recommend that the Commission conclude that this violation lasted at least nine months, from 

September 2016 to at least June 2017.  I recommend that the Commission conclude that this 

factor weighs in favor of a higher penalty. 

5.  The deterrent effect of the penalty 

The penalty imposed should be sufficient to specifically deter Vermont Gas and generally 

deter other utilities from conducting utility construction projects in a manner that is inconsistent 

with the Commission’s approval. 

 
122 Tr. 9/2/21 at 182 (Rendall). 
123 DPS Penalty Recommendation filed 1/10/22 at 19-20. 
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6.  The economic resources of Vermont Gas  

In the twelve months ending in April 2022, Vermont Gas had operating revenues of 

$133,646,165.  I recommend that the Commission conclude that Vermont Gas has the resources 

to pay the proposed civil penalty. 

7.  Vermont Gas’s record of compliance 

As discussed above, Vermont Gas’s record of compliance with respect to the Project is 

not commendable.  Failing to achieve a four-foot burial depth in the VELCO right-of-way is the 

sixth violation committed by Vermont Gas of a Commission Rule, federal pipeline safety 

standards, or the terms and conditions of the 2013 Final Order and CPG during the construction 

of the pipeline.  I recommend that the Commission weigh this factor in favor of a higher penalty. 

8.  Any other aggravating or mitigating circumstance 

Vermont Gas has agreed to several remedial measures that mitigate the impacts of the 

reduced burial depth in the Clay Plains Swamp.  These include warning signs at both ends of the 

pipeline, yellow markers indicating the location of the pipeline, and annual depth-of-cover 

surveys.  The Department recommends that the Commission treat these actions as mitigating any 

penalty.  I disagree with the Department's recommendation.  The Commission should not treat 

corrective actions that are required as a result of Vermont Gas’s violations as a mitigating factor 

in setting a penalty amount in this proceeding.  

As discussed above, I recommend that the Commission view Vermont Gas’s lack of 

timely self-reporting of its violations as an aggravating factor that weighs heavily in favor of a 

significant penalty amount for this violation.  Vermont Gas failed to inform the Commission of 

its failure to meet the four-foot burial depth requirement until after it had gassed up and 

commissioned the pipeline.  

C. Failing to Conform to Trench Specifications124  

As part of its regular inspection of the pipeline’s construction, the Department twice 

observed pipe laid directly on the trench bottom.125  Vermont Gas’s installation of the pipeline 

 
124 Liability Order, Findings 57-70.  
125 The Department made these observations on August 31, 2015, and September 18, 2016.  Id. at Findings 62 

and 63. 
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directly on the trench bottom violated 49 C.F.R. § 192.303 and the specifications that Vermont 

Gas had issued to its contractors.126   

In response to its observations, the Department issued an NOPV in Case No. 18-0395-

PET on February 16, 2018.  As discussed above, this NOPV was merged into this proceeding so 

that it could be investigated by Mr. Byrd, the independent investigator hired by the Commission, 

along with the other alleged violations.  Based on the Byrd Report, I determined in the Liability 

Order that Vermont Gas had violated the 2013 Final Order, CPG, and Rule 5.408 by undertaking 

a substantial change without first receiving Commission approval, as alleged in the Department’s 

NOPV.127  This is the seventh violation committed by Vermont Gas of a Commission Rule, 

federal pipeline safety standards, or the terms and conditions of the 2013 Final Order and CPG 

during the construction of the pipeline.   

On March 27, 2018, the Department and Vermont Gas filed a stipulation in which 

Vermont Gas agreed to pay a civil penalty of $25,000 and to undertake certain remedial actions.  

The Department recommends that the Commission accept the proposed remedial actions and 

civil penalty to address this violation.  I agree with the Department’s recommendation and 

believe that the penalty amount is justified under the applicable factors of 30 V.S.A. § 30.   

D. Failing to Conform to Compaction Requirements128  

In the Liability Order, I concluded that Vermont Gas violated the 2013 Final Order and 

CPG by failing to observe the compaction requirements in accordance with the required 

specifications.  Specifically, the Byrd Report identified 15 public road crossings where lack of 

compaction and compaction testing may present a potential impact on public health and 

safety.129  Frost heaves of roads can cause accidents.  Vermont Gas recognizes that the pipeline 

was not tested for compaction and agreed to remedial actions, including inspections.   

Vermont Gas confirmed that 14 of the 15 locations showed no signs of compromised 

roadbed performance, erosion, or settlement above the pipeline.  One location had a minor 

 
126 Id. at Findings 64-66. 
127 Id. at 31. 
128 Liability Order, Findings 71-78.  
129 Id., at 33; see Byrd Report at 73 (“VGS should hire a Vermont-licensed professional civil engineer with 

expertise in dirt road construction and maintenance to inspect each of the 15 open cut road crossings for evidence of 
frost heave, settlement, and potholing, at times of the engineer’s choosing but at least twice (once during cold 
weather to look for frost heave and once during warm weather to look for settlement and potholing), and have them 
develop and certify a remediation plan for any deficiencies that are discovered.”). 



Case Nos. 17-3550-INV and 18-0395-PET                                                                                                        Page 50  

50 

depression.  Vermont Gas has committed to monitoring the identified locations during its 

quarterly patrol of the pipeline.130 

The Department recommended a $15,000 civil penalty for this violation.  For the reasons 

discussed below, I recommend a $25,000 civil penalty. 

1.   The extent that the violation harmed or might have harmed the public health, 
safety or welfare, the environment, the reliability of utility service, or the 
other interests of utility customers 

Vermont Gas’s failure to comply with compaction requirements poses no danger to the 

pipeline itself.  The requirements are intended to protect the public safety at road and driveway 

crossings and to protect the natural environment in which the pipeline was constructed.  The 

Company’s failure to compact backfill as required in its specifications may have a particularly 

adverse impact on roadways that cross the pipeline where a frost heave of the road may result.131  

Vermont Gas’s failure to meet the compaction specifications may result in harm to the traveling 

public.  Mr. Byrd recommended, and Vermont Gas agreed, to mitigating measures to reduce 

those potential impacts.   

Additionally, as an experienced, regulated utility, Vermont Gas’s failure to meet the clear 

standards for compaction and compaction testing under its own specifications constitutes a 

significant harm because it undermines the reliability of the Commission’s process and 

diminishes the public’s confidence in the credibility of utility oversight. 

The Department concludes that no physical harm to the public health and welfare, the 

reliability of utility services, or the environment resulted from Vermont Gas’s failure to meet 

compaction and compaction testing specifications.  However, the Department recommends that 

the Commission weigh the identified harms to the reliability of the Commission’s process and 

diminishment of the public’s confidence in the credibility of utility oversight in its assessment of 

a civil penalty.132 

The risk of future frost heaves created by the buried pipeline is small, but not non-

existent.  I recommend that the Commission weigh this continued potential harm to public health 

and safety created by Vermont Gas’s failure to comply with the compaction requirements along 

 
130 John St. Hilaire, VGS (“St. Hilaire”) pf. 9/11/21 at 5. 
131 Byrd Report at 73. 
132 DPS Penalty Recommendation filed 1/10/22 at 23-24.  
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with the harm to the regulatory oversight process created when Vermont Gas failed to seek 

timely approval of this substantial change to the Project’s requirements. 

2.   Whether Vermont Gas knew or had reason to know the violation existed and 
whether the violation was intentional 

Vermont Gas provided the approved compaction specifications to its contractors but 

failed to adequately ensure those specifications were being met.  The Department recommends 

that the Commission conclude that Vermont Gas had reason to know a violation existed.133 

I agree and recommend that the Commission conclude that Vermont Gas had reason to 

know that its failure to meet compaction and compaction testing in accordance with its own 

specifications was a violation of its CPG and 2013 Final Order. 

3.   The economic benefit, if any, that Vermont Gas could have anticipated from 
an intentional or knowing violation 

I recommend that the Commission conclude that Vermont Gas did not commit an 

intentional or knowing violation.  The Department agrees that Vermont Gas did not intentionally 

or knowingly violate its CPG, the 2013 Final Order, and Commission Rule 5.400 by failing to 

meet its specifications for compaction and compaction testing.134 

4.  The length of time that the violation existed 

Vermont Gas constructed the pipeline between 2014 and 2016 and failed to compact 

backfill or conduct compaction testing as required by its own specifications.  As such, Vermont 

Gas’s violation occurred throughout the timeline of construction over at least two and a half 

years.135  I recommend that the Commission conclude that this factor weighs in favor of a higher 

penalty. 

5.  The deterrent effect of the penalty 

 The penalty imposed should be sufficient to specifically deter Vermont Gas and 

generally deter other utilities from conducting utility construction projects in a manner that is 

inconsistent with the Commission’s approval. 

 
133 Id. at 24. 
134 Id. at 25. 
135 Id. 
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            6.  The economic resources of Vermont Gas  

In the twelve months ending in April 2022, Vermont Gas had operating revenues of 

$133,646,165.  I recommend that the Commission conclude that Vermont Gas has the resources 

to pay the proposed civil penalty. 

7.  Vermont Gas’s record of compliance 

As discussed above, Vermont Gas’s record of compliance with respect to the Project is 

not commendable.  Failing to observe the soil compaction requirements is the eighth violation 

committed by Vermont Gas of a Commission Rule, federal pipeline safety standards, or the 

terms and conditions of the 2013 Final Order and CPG during the construction of the pipeline.  I 

recommend that the Commission weigh this factor in favor of a higher penalty. 

8.  Any other aggravating or mitigating circumstance 

The Department notes as a mitigating factor that, consistent with Mr. Byrd’s 

recommendation, Vermont Gas engaged with a third-party engineer to review all open-cut 

crossings for signs of erosion and compaction.  I disagree with the Department's 

recommendation.  The Commission should not treat corrective actions that are required as a 

result of Vermont Gas’s violations as a mitigating factor in setting a penalty amount in this 

proceeding.  I recommend that the Commission require that this remediation measure be 

included as a condition in the amended CPG. 

I recommend that the Commission view Vermont Gas’s failure to self-report this 

violation as an aggravating factor that weighs in favor of a significant penalty amount for this 

violation.  Vermont Gas failed to inform the Commission of its failure to meet compaction 

requirements. 

E. Failing to Have a Vermont-Licensed Professional Engineer136  

In the Liability Order, I also concluded that Vermont Gas’s failure to ensure that the 

Project was staffed with a Vermont-licensed professional engineer to as the responsible charge 

engineer was an unapproved substantial change that requires the imposition of a civil penalty.  

The 2013 Final Order required that design and construction of the pipeline comply with all 

 
136 Liability Order, Findings 79-95.  
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applicable state laws.137  State law requires the use of a Vermont-licensed responsible charge 

engineer for projects like the pipeline that are potentially hazardous.138  Mr. Byrd observed that 

the state standards for professional engineers were simply not part of Vermont Gas’s corporate 

culture during the construction of the pipeline, even though the pipeline was otherwise 

constructed to meet or exceed the federal pipeline standards.  

The Department recommends a $15,000 civil penalty.  For the reasons discussed below, I 

recommend a $25,000 civil penalty.  I also recommend that the Commission make clear to 

Vermont Gas that the Commission directs the Company to comply with this requirement in the 

future such that failing to do so would be a violation of both the law and a Commission Order.  

1.   The extent that the violation harmed or might have harmed the public health, 
safety or welfare, the environment, the reliability of utility service, or the 
other interests of utility customers 

In the Liability Order, I concluded that Vermont Gas’s failure to observe the professional 

engineering standard was a substantial change from the 2013 Final Order and CPG because it 

may have contributed to the ultimate decision to use an alternative burial method in the Clay 

Plains Swamp and therefore created the potential for significant impact under several Section 

248 criteria.139  Use of a Vermont-licensed responsible charge engineer who approved the 

construction specification and oversaw field changes to the Project requirements may have 

prevented the violations addressed in this investigation because a responsible charge engineer 

would know and ensure safe and complete compliance with all project technical requirements.   

Despite the fact that it was required by state law, Vermont Gas contends that there was no 

violation in failing to meet that requirement, but that as an organization it is now prospectively 

applying the NTSB’s 2018 recommendation “that all future natural gas infrastructure projects 

require licensed professional engineer approval and stamping.”140   

The Department concludes that: 
[N]o actual harm to public health, safety or welfare, the environment, or reliability 
of utility service resulted from Vermont Gas’s failure to meet the identified 
professional engineering standards.  However, as an experienced, regulated utility, 

 
137 2013 Final Order, Finding 259.  
138 Liability Order, Finding 80.  
139 Id. at 38-39. 
140 NTSB Report at 44.  The NTSB Report observed that Vermont was then one of 16 states that require natural 

gas infrastructure projects to have licensed professional engineer approval and stamping.  Id. at 50.  
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Vermont Gas’s failure to meet the clear standards of professionalism prescribed by 
law, of which Vermont Gas committed to meet or exceed, constitutes a significant 
harm because it undermines the reliability of the Commission’s process and 
diminishes the public’s confidence in utility oversight.141 

I recommend that the Commission weigh the potential harms to public health and safety 

as well as the harm to the public’s confidence in utility oversight that resulted from Vermont 

Gas’s failure to have a Vermont-licensed responsible charge engineer oversee the Project’s 

design and construction, sign and seal the for-construction specifications, and oversee any 

deviations from those specifications.  I recommend that the Commission direct Vermont Gas to 

document its commitment to observing this requirement in all future natural gas infrastructure 

projects as part of its petition to amend the CPG, and I recommend that the Commission impose 

a $25,000 civil penalty for Vermont Gas’s failure to comply with the licensing requirement. 

2.   Whether Vermont Gas knew or had reason to know the violation existed and 
whether the violation was intentional 

It is the Department’s position that: 

Vermont Gas had reason to know or should have known of the requirements for 
professional engineering standards in developing its construction plans.  Vermont 
Gas indicated it did not have knowledge of the professional standards required of 
its contractor and accepted responsibility for the error.  Vermont Gas committed to 
exceed applicable state standards and as an experienced, regulated utility, Vermont 
Gas is reasonably expected to have knowledge of the applicable requirements.142 

I agree and recommend that the Commission conclude that Vermont Gas should have 

known that State law requires a Vermont-licensed engineer to serve as the responsible charge 

engineer for potentially hazardous projects like natural gas pipeline construction. 

3.   The economic benefit, if any, that Vermont Gas could have anticipated from 
an intentional or knowing violation 

The Department does not believe that Vermont Gas intentionally or knowingly violated 

its CPG and the 2013 Final Order by failing to meet the professional standards for engineers 

required under Title 26.143  

 
141 DPS Penalty Recommendation filed 1/10/22 at 28. 
142 Id. at 29-30 (citing St. Hilaire pf. (7/10/20) at 16).   
143 Id. at 29. 
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I recommend that the Commission conclude that Vermont Gas did not commit an 

intentional or knowing violation for this failure.   

4.  The length of time that the violation existed 

Vermont Gas constructed the pipeline between 2014 and 2016 using plans issued for 

construction on June 28, 2013, that were not sealed and signed by a Vermont-licensed 

professional engineer until 2018, after the pipeline was constructed.144  Additionally, at no point 

during construction did Vermont Gas designate a “responsible charge engineer.”145  As such, 

Vermont Gas’s violation existed over the entire timeline of construction — at least two and a 

half years.  I recommend that the Commission weigh this in favor of a higher penalty. 

5.  The deterrent effect of the penalty 

The penalty imposed should be sufficient to specifically deter Vermont Gas and generally 

deter other utilities from conducting utility construction projects, especially those requiring a 

Vermont-licensed responsible charge engineer, in a manner that is inconsistent with the 

Commission’s approval. 

6.  The economic resources of Vermont Gas  

In the twelve months ending in April 2022, Vermont Gas had operating revenues of 

$133,646,165.  I recommend that the Commission conclude that Vermont Gas has the resources 

to pay the proposed civil penalty. 

7.  Vermont Gas’s record of compliance 

As discussed above, Vermont Gas’s record of compliance with respect to the Project is 

not commendable.  Failing to staff the Project with a Vermont-licensed responsible charge 

engineer is the ninth violation committed by Vermont Gas of a Commission Rule, federal 

pipeline safety standards, or the terms and conditions of the 2013 Final Order and CPG during 

the construction of the pipeline.  I recommend that the Commission weigh this factor in favor of 

a higher penalty. 

 
144 St. Hilaire pf. (7/10/20) at 16. 
145 Liability Order, Finding 94. 
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8.  Any other aggravating or mitigating circumstance 

The Department does not identify any additional aggravating or mitigating factors for 

consideration in recommending a penalty on this violation. 

I recommend that the Commission view Vermont Gas’s failure to self-report this 

violation as an aggravating factor that weighs in favor of a significant penalty amount for this 

violation. 

F. Failing to Bury the Pipeline Seven Feet Below Non-Jurisdictional Streams146  

1.   The extent that the violation harmed or might have harmed the public health, 
safety or welfare, the environment, the reliability of utility service, or the 
other interests of utility customers 

Vermont Gas also did not comply with the burial-depth requirement for non-

jurisdictional streams.  In the Liability Order, I concluded that this presented no potential for 

significant impact under the applicable Section 248 criteria, as noted both in the Byrd Report and 

by the Vermont Agency of Natural Resources, and therefore does not require a CPG amendment 

under Rule 5.408.  This failure did, however, violate the 2013 Final Order and CPG and harm the 

public trust in the regulatory oversight process.   

In the Liability Order, I concluded that it was a material deviation when Vermont Gas 

failed to achieve the required seven-foot burial depth at eight non-jurisdictional stream crossings.  

That failure constitutes a broad alteration to the Project and required Commission approval.147  

Vermont Gas’s failure to obtain Commission approval before implementing this material 

deviation was therefore a violation of the 2013 Final Order and CPG that harmed the regulatory 

process. 

I recommend that the Commission weigh the harm to the regulatory process from this 

failure.  My lower penalty recommendation of $10,000 for this violation weighs the lack of 

environmental impacts from the deviation against the failure to seek timely approval of the 

proposed change. 

 
146 Liability Order, Findings 96-100.  
147 Id., at 40-42; see Liability Order at 12 and Case No. 19-3031-PET, Order of 3/19/20 at 7-9, for discussion of 

substantial change versus material deviation. 



Case Nos. 17-3550-INV and 18-0395-PET                                                                                                        Page 57  

57 

2.   Whether Vermont Gas knew or had reason to know the violation existed and 
whether the violation was intentional 

Here, the burial requirement was clearly identified and made no distinction between 

jurisdictional and non-jurisdictional streams.  Vermont Gas should have complied with the 

requirement as written or sought Commission approval to deviate from the requirement in these 

eight instances.  Any uncertainty in the application of this requirement to non-jurisdictional 

streams could have been clarified by seeking a non-substantial change determination with the 

Commission and providing the relevant state agencies an opportunity to review and comment. 

Vermont Gas did not do so in this case.  

The Department concludes that Vermont Gas should have known of the potential for a 

violation of its CPG when it failed to observe this requirement.148 

I recommend that the Commission conclude that Vermont Gas should have known that 

its failure to meet the burial depth requirement at the eight non-jurisdictional streams was a 

violation of the 2013 Final order and CPG. 

3.   The economic benefit, if any, that Vermont Gas could have anticipated from 

an intentional or knowing violation 

The Department does not believe that Vermont Gas intentionally or knowingly violated 

its CPG and the 2013 Final Order by failing to meet the burial requirement for non-jurisdictional 

streams.149   

I recommend that the Commission conclude that the violation was not intentional or 

knowing. 

4.  The length of time that the violation existed 

Vermont Gas constructed the pipeline between 2014 and 2016.  Vermont Gas’s violation 

occurred during this timeline, a period of at least two and a half years.  Vermont Gas never 

sought Commission review and approval for its material deviation in burial depth for non-

jurisdictional streams.  I recommend that the Commission weigh this in favor of a higher penalty. 

 
148 DPS Penalty Recommendation filed 1/10/22 at 32. 
149 Id.  
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5.  The deterrent effect of the penalty 

The penalty imposed should be sufficient to specifically deter Vermont Gas and generally 

deter other utilities from conducting utility construction projects in a manner that is inconsistent 

with the Commission’s approval. 

6.  The economic resources of Vermont Gas  

In the twelve months ending in April 2022, Vermont Gas had operating revenues of 

$133,646,165.  I recommend that the Commission conclude that Vermont Gas has the resources 

to pay the proposed civil penalty. 

7.  Vermont Gas’s record of compliance 

As discussed above, Vermont Gas’s record of compliance with respect to the Project is 

not commendable.  Failing to bury the pipeline seven feet below non-jurisdictional streams is the 

tenth violation committed by Vermont Gas of a Commission Rule, federal pipeline safety 

standards, or the terms and conditions of the 2013 Final Order and CPG during the construction 

of the pipeline.  I recommend that the Commission weigh this factor in favor of a higher penalty. 

8.  Any other aggravating or mitigating circumstance 

The Department does not identify any additional aggravating or mitigating factors for 

consideration in recommending a penalty on this violation, nor do I. 

X. CONCLUSION  

As discussed above, Vermont Gas committed four previous violations related to the 

Project for which the Commission imposed a total of $277,500 in civil penalties.  In light of 

these previous violations and penalties, the findings and evidence in this case, and due 

consideration having been given to each of the statutory factors in 30 V.S.A. § 30(c), I 

recommend that the Commission impose a total penalty of $150,000 for Vermont Gas’s 

additional six violations of the 2013 Final Order and CPG and Rule 5.408. 

I recommend that the Commission impose a total fine of $140,000 on Vermont Gas for 

making the following substantial changes to what was approved in the 2013 Final Order and 

CPG:  
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(1) burying the pipeline using the sink-in-the-swamp burial method, which had not been 

discussed or approved in the 2013 Final Order and CPG ($32,500); 

(2) failing to achieve the required four-foot depth-of-cover standard at 18 locations in the 

Clay Plains Swamp ($32,500); 

(3) failing to conform to Vermont Gas’s own specifications regarding pipeline burial on 

the trench bottom and installation of trench breakers ($25,000);   

(4) failing to comply with the compaction requirements for the pipeline in its construction 

specifications ($25,000); and, 

(5) failing to ensure that staffing for the Project included a Vermont-licensed professional 

engineer to serve as the responsible charge engineer for the Project ($25,000). 

As discussed above and in the Liability Order, I find that these five failures were 

substantial changes from the 2013 Final Order and CPG that had the potential for significant 

impacts under the applicable criteria of Section 248.  In addition to the recommended civil 

penalty, I recommend that the Commission, pursuant to Commission Rule 5.408, direct Vermont 

Gas to file a petition within 60 days to amend the CPG in Docket 7970 to address these 

substantial changes as well as the remedial actions Vermont Gas has committed to in response to 

this investigation.   

I also recommend that the Commission impose a civil penalty of $10,000 for Vermont 

Gas’s material deviation from the approved Project plans by failing to bury the pipeline seven 

feet below eight non-jurisdictional streams without Commission approval.  This would result in a 

total penalty of $150,000 for Vermont Gas’s additional six violations of the 2013 Final Order 

and CPG and Rule 5.408. 

This Proposal for Decision has been served on all parties to this proceeding in accordance 

with 3 V.S.A. § 811. 

 

Dated at Montpelier, Vermont, this                                                                              . 

      
      
            

Michael E. Tousley, Esq. 
Hearing Officer 

  

3rd day of October, 2022
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XI. ORDER  

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED by the Public Utility Commission 

(“Commission”) of the State of Vermont that:  

1.  The findings, conclusions, and recommendations of the Hearing Officer are adopted.  

All other findings proposed by parties, to the extent that they are inconsistent with this Order, 

were considered and not adopted. 

2.  Pursuant to 30 V.S.A. § 30, Vermont Gas shall pay a civil penalty in the amount of 

$150,000 by sending to the Commission at 112 State Street, Montpelier, VT 05620-2701, a 

check in that amount made payable to the State of Vermont within 30 days of the date of this 

Order. 

3.  Pursuant to Commission Rule 5.408, Vermont Gas is directed to file a petition with 

the Commission in a new case seeking the amendment of the certificate of public good issued in 

Docket 7970 to document the remedial measures that it has agreed to and to reflect the pipeline 

as it was built.  In that filing, Vermont Gas is directed to document its commitment to observing 

the requirement of having a Vermont-licensed professional engineer serve as the responsible 

charge engineer in all future natural gas infrastructure projects.  In that filing, Vermont Gas is 

further directed to address the following unapproved substantial changes: 

a) Sinking the pipeline in the Clay Plains Swamp without using either the open-cut 

trenching installation method or horizontal directional drilling as approved in the 

2013 Final Order and CPG in Docket 7970;  

b) Not achieving the required four-foot depth-of-cover standard at 18 locations in Clay 

Plains Swamp; 

c) Not conforming to its own specifications regarding pipeline burial on the trench 

bottom and installation of trench breakers;  

d) Not complying with the compaction requirements for the pipeline in its construction 

specifications; and 

e) Not staffing the Project with a Vermont-licensed professional engineer to serve as the 

responsible charge engineer for the Project. 
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Dated at Montpelier, Vermont, this                                                                             . 

 
 

      
          )   PUBLIC UTILITY 
      Anthony Z. Roisman  )     
          )    COMMISSION 
          ) 
          )    OF VERMONT     
      Margaret Cheney  ) 
          
 
 
 
OFFICE OF THE CLERK 

Filed:  

Attest:        
  Clerk of the Commission 
 
 Notice to Readers:  This decision is subject to revision of technical errors.  Readers are requested to notify 
the Clerk of the Commission (by e-mail, telephone, or in writing) of any apparent errors, in order that any necessary 
corrections may be made.  (E-mail address:  puc.clerk@vermont.gov)  
 Appeal of this decision to the Supreme Court of Vermont must be filed with the Clerk of the Commission 
within 30 days.  Appeal will not stay the effect of this Order, absent further order by this Commission or appropriate 
action by the Supreme Court of Vermont.  Motions for reconsideration or stay, if any, must be filed with the Clerk of 
the Commission within 28 days of the date of this decision and Order. 
 

mailto:puc.clerk@vermont.gov


� �����������	
�������������������

������������������������ �!�� "#��$%&�$%�"�'()�(�"$�$�����!�*�+��,,�����"-�.�/�)�&�)-%"&�$0���11�&�-�2�%1()���2�!�)3�"$�4���*5�$�3�6� "7��$��7�3'15�8%$0�$0��7�)$%2%7�$���2�'(91%7�&��-�%"�:�7;�$��/���95�9()5%"&�$0��'%'�1%"���$�1����$0�"�)�<(%)�-�-�'$0�%"���8�=�#�"6�!�)3�"$� ��>#%-�"$%�)5�0��)%"&�7�"-(7$�-�*�'$�39�)����6�.�.�������������?���/��@>A����$%7���2�@)�9�91��!%�1�$%�"���2�!�)3�"$�4���*5�$�3�6� "7��2�)�7�)$�%"���'�7$���2�$0��7�"�$)(7$%�"��2�$0��+--%��"�"�$()�1�&���'%'�1%"�� ��B)-�)��"$�)�-C�� �	D�	�	�E�������������D�������F�������������	����D��F������������G�HIJKLIMJ����A+NO>�BP��B�A>�A*� ��  �AQB:R�A B������������������������������������������������������������������������������������������������.�  �� N+�S4QBR�:�������������������������������������������������������������������������������������������������T�   �� *RUU+QV�BP�@RNO ���BUU>�A*�������������������������������������������������������������?� !�� O>4+O�*A+�:+Q:*���������������������������������������������������������������������������������������?�+�� A0��.����P%"�1�B)-�)��"-��@4���������������������������������������������������������������������������/�N�� *(9�$�"$%�1��0�"&���������������������������������������������������������������������������������������������������� U�$�)%�1�:�#%�$%�"�����������������������������������������������������������������������������������������������.�!�� 4>�>Q+O�P �: �4*�:>*�Q N �4�A=>�@QBW>�A�������������������������������������.�! �� P �: �4*�BP�*RN*A+�A +O��=+�4>*��������������������������������������������������������+�� P�%1()��$��N()5�$0��@%'�1%"��%"�$0���1�5�@1�%"��*8�3'�R�%"&�+'')�#�-�N()%�1�U�$0�-�����������������������������������������������������������������������������������������������������������������N�� P�%1()��$��+70%�#��$0��+'')�#�-�N()%�1�:�'$0�%"�$0���1�5�@1�%"��*8�3'�����������.����� P�%1()��$����"2�)3�8%$0�A)�"70�N�$$�3��"-�A)�"70�N)��;�)�*'�7%2%7�$%�"��������.?�:�� P�%1()��$����3'15�8%$0���3'�7$%�"�Q�<(%)�3�"$�������������������������������������������������

XYZ[\Z[X[Y



����������	
������������	�������������������������������������������������������������������������������������������������������������������������

��

��� ����������� ��!!��"�����#�$��%��"������&����'�$���������!������������������ ��(��������"��)��*����+����"��������������������������������������������������������������������������� ���,��- �.��/�0/��)�/'�,���/��.�����������������������������������������������������1�������������2��3��"����*������ �(��������2���%�����4������$������� ����&���������������������1�������� ���,��- ��.��)� 5'���-����'�/2�'��6�������������������������������������������������1��/�� ���������������$�����������������������������������������������������������������������������������������������1��2�� 2�$7!�����������������������������������������������������������������������������������������������������������������11���� -���������*������,�*�"��!���(��������������������������������������������������������������������������1��,�� 8�����3�/������$��������������������������������������������������������������������������������������������������9�� �.��'5 �.��/�,�.),�)������������������������������������������������������������������������������ :;� :<=>?@AB=:?<��"���.��������������!�����#���&���������������������&�������������C���������!���%��"���%�����$�����3������(��$���"���$�����������$��$�������	������"���.������������&�����"������&����-��� 3���&�D���$��EF���&����-��G�����"��F��&*��3GH�(���������"��!���������������$����!�$�����!�*�+��$����������������,�$7���
�
�D�%"�$"����"���I����"��$������$������!��"��/�������������������*�*����������"���.����������*����$���!��"��!�����*�����!��"��+�!��$�����*��$����*��(�����3���������!����"��*�����������"���$��������"������������������*��*�����!�����$���������"���.�������������������!�����#���&���D������"��*�������&�3���C������"�������$��������&3�$��$������������"����"�����&������+��$�5�����3���&&�������EF��&&������GH1�$����$������������$����3���(��%��!��"���.���������"����$����*�����!��"���+�!��$�����*��$�����������"��*�����3�*"���D��������%"�$"��"��*�������%�������������"��+�����!�����3��**��*������*�����3�!����"��(������������$�&����������"��������D��������"��$���������������� �/��J������/!�����"��*�����3�*"���D���%������������*��*�����!�����$������!����"����&&������K��$��������������"���+��"������!���"�����$�&&������*�����3��&�����������$��*��������"��!������������$��$���������!��"���.��������"��*�������%�����"���"�(������$�����	�LMM�NOPMQRSTURSVO�SORV�WMRMVXVYVTSZUY�[V\MX�UR�]̂ �̂_S̀̀ MX�aSYY�bVÙ�SO�NXUQcdXTe�fMXgVORD�,�$7�����D�.������!�		h�ih	���������$����������� �/��J��E�H�E��"��������!!�$���F&�3���C���������������j�&������3�&������%��"����"��#������$������!��"����&&������GH������kMRSRSVO�Vl�fMXgVOR�mUQ�LnQRMgQe�NOZo�lVX�U�ZMXRSlSZURM�Vl�pdcYSZ�TVV̀�UdRqVXSrSOT�RqM�ZVOQRXdZRSVO�Vl�RqM�st̀ S̀QVO�uURdXUY�mUQ�kXVvMZRew�,�$7���
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